» Obtaining the signature of the peace officer on the adverse comment; or

» Noting the peace officer's refiisal to sign the adverse comment on the document
and obtaining the signature or 1mt1als of the peace officer under such
circumstances;, :

(b) If an adverse comment is related to the investigation of a possible criminal offense,
then cities and special districts are entitled to reimbursement for the following
activities: ‘
¢ Providing notice of the adverse comment;

. Prov1d1ng an opportunity to review and sign the adverse comment;

. Prowdmg an opportunity to respond to the adverse comment within 30 days;.
and

s Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such -
circumstances.

(c) If an adverse comment is not related to the investigation of a possible criminal
offense, then cities and. spec1a1 districts are ent1ﬂed to reimbursement for the
. following activities:

e Providing notice of the adverse comment;

. Prowdmg an opportunity to respond to the adverse comment within 30 days;
and :

. e Obtaining the signature of the peace officer on the adverse comment; or

~» Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaming the signature or imitials of the peace officer under such
circumstances. ~
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Originated: 04/03/1996 Mmhng I.nfurmntnun

Mailing List

3M|SB # , CSM-4499 C[n|m5n1;‘ City of Sacramento Test Claim

ywernment Code Section amendmg sections 3300-3310
apters 465/76, 775, 1173, 1174, 1175/78, 1367/80 944/82 964/83, 1165/89, 675/90,
QI Peace Officers Procedural Bill of Rights

Mr. James Apps (A=15),

Department of Finance

915 L Street Room B020 . Tel: (P16) 445-8913

SACRAMENTO CA 55814 FAX: (916) 327-0225

Mr,-Don Benninghoven, Executive Director

CCS Partnership

1100 K Street, Sulte 201 - Tel: (B16) 323-6011
SACRAMENTO 955814 FAX: (916) 321-5070 B
Ms. Caral Berg, Ph.D,

Eduostion Mandated Cost Wetwork

1121L Street Suite 1060 Tel: (916) 4467517
SACRAMENTO CA 95814 FAX: (916) 446-2011

Mr. Alian Burdick,

DMG-MAXIMUS

4320 Aubum Blvd., Suite 2000 Tel: (916)485-8102
SACRAMENTO CA 95841 FAX: (916)485-0111

MEe. Annette Chinn,

Cost Recovery Systems

1750 Creekside Oeks Drive, Suite 280 ‘ Tel: (516)935-7901
SACRAMENTO CA 95833-3640 FAX: (916)939-7801 J
Ms. Dee Contreres, Director of Labor Relations

Office of Labor Relations

City of Secramento o .

921 10th Street Room 601 ) Tel: (916) 264-5424
SACRAMENTO CA 55814-271! FAX: (916)264-8110

Mas. Ferlyn Junin,

DMG-MAXIMUS
4320 Aubum Blvd. Sulte 2000 Tel:  (016) 4B5-8102
SACRAMENTO CA 95841 F4X: (916)485-0111
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CSMISB# ' CSM-4499 ' Claimant City of Sacramento Test Clatm ‘
Government Code Section emending sections 3300-3310 : ‘
Chapters 465776, 775, 1173, 1174, 1175/78, 1367/80, D44/82, D64/83, 1165/89, 675/90,

Peace Officers Procedural Bill of Rights -

Mr, Paul Minney, Interested Party
Girard & Vinson :

1676 N. California Bivd,  Suite 450 Tel:  (925) 746-7660
WALNUT CREEK CA 94596, FAX: (525)935-7995
Mr. Andy Nichols, Lo

Vevrinek Trine Day & Ca., LLP

8300 Fair Onks Blvd, Suite 403 Telr (916) 544-7394
CAR.MXQHAEL CA 55608 FAX: (916) 944-8657

Ms. Connie Peters  (D-27),
Youth & Adult Correctiona! Agency

1100 11th Street  4th Floor Tel: (916) 323-600!
SACRAMENTO CA 95814 - FAX: (916) 442-2637

" Ms, Elise S, Rose, Chief Counsel
State Personnel Board

Capitol Mall, M5-53 , Tel:  (916) 653-1028
RAMENTO CA 95814 FAX: (916) 653-8147
Mr, Floyd Shimomure, Chief Counsel MIC:E3
Department of Finance
State Cepitol Room 1145 Tel: - (916) 445-3878
SACRAMENTO CA 95814 FAX! (516) 324-7311

Mir, Bdward J, Teksoh, Lebor Relations Officer
Department of Employee Relations

521 - 10th Street, Room 601 - ’ Tel:  (916) 000-0000
SACRAMENTO CA. 95814-2711] F4X: (916) 000-0000

Mr. Miches! Vigliota, Paraiegal
Santa Ana Police Department
City Atiorney's Office

60 Civic Center Plaza . Tel:  (714)245-8555
SANTA ANA CA 52702 FAX: (714) 245-8090
Mr. Paige Vorhies (B-R), Bureau Chief

State Controller's Office

Division of Accounting & Reporting

330] C Street  Suite 500 Tel:  (916) 445-8756
‘RAMENTO CA 95816 K FAX: (516) 323-4807
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SM/SB # CSM-4499 Claimant City of Sacramento Test Claim

wwernment Cade Section amending sections 3300-3310
1aptars 465/76,775, 1173, 1174, 1175/78, 1367/80, 944/82, 964783, 1165/89, 675/90,
SUB : ' Peace Officers Procedural Bill of Rights

Mr. David Wellhouse,
Wallhouse & Associates

9175 Kiefer Bivd  Sulte 121 Tel: (916)368-5244
SACRAMENTO CA 95826 FAX: (916) 368-5723
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DECLARATION OF SERVICE BY MAIL

I, the undersigned,~declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a
party to the within action. My place of employment is 1300 “I” Street, Suite 950,
Secramento, California 95814.

" On December 1, 1999, I served the

Adopted Statement of Decision

Peace Officers Procedural Bill of Rights, CSM-4499

Government Code Sections 3300 through 3311

Statues of 1976, Chapter 465; Statutes of 1978, Chapters: 775 1173,

1174 and 1178; Statues of 1979, Chapter 405; Statues of 1980, Chapter 1367;
Statues of 1982, Chapter 994; Statues of 1983, Chapter 964; Statues of 1989,
Chapier 1165; and Statues of 1990, Chapter 675

by placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list, and by sealing and.depositing said envelope in the United States mail at
Sacramento, California, with postage thereon fully paid.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct, and that this declaration was executed on
December 1, 1999, Bt Sacramento, California.

Lo Bena b

TAMMIE BEASLEYY
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EXHIBIT B
RE-— |
EG 2 8 19ER

IBSIoN ON
| g%%”gmw KTES |

DRAFT PARAMETERS AND GUIDELINES
City of Sac1 amento Test Claimant

Government Code Sections 3300 through 3310

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174 and 1178,
Statutes of 1979, Chapter 405, Statutes of 1980, Chapter 1367;

Statutes of 1982, Chapter 994; Statutes of 1983, Chapter 964;
Statutes of 1989, Chapter 1165; and Statutes of 1990, Chapter 675

Peace Officers Procedural Bill of Rights
I. SUMMARY AND SOURCE OF THE MANDATE

In order to ensure stable employer-employee relations and effective law enforcement
services, the Legislature enacted the Peace Officers Procedural Bill of Rights (POBAR),
Statutes of 1976, Chapter 465; Statutes of 1978, Chapters 775, 1173, 1174 and 1178;
Stetﬁ’tes of 1979, Chapter 405 Statutes of 1980 Chapter 1367 Statutes of 1982,
Chapter 994, Statutes of 1983 Chapter 964, Statutes of 1989, Chapter 1165, and
Statutes of 1990, Chapter 675. :

The legislation provides procedural protections to peace' officers employed by local
agencies and school districts when a peace officer is subject to an interrogation by the
employer, is facing punitive action or receives an adverse comment in his or her personnel
file, The protections required by the legislation apply to peace officers classified as
permanent employees, peace officers who serve at the pleasure of the agency, and peace
officers on probation who have not reached permanent status,

On August 26, 1999, the Commission found that the test claim legislation constitutes a

partial re1mbursable state mandated program within the meaning of article X1TIB, section 6
of the California Constitution.

. ELIGIBLE CLAIMANTS

Counties, cities, a city and county, school dlstncts and special dlStl'lCtS w}:uch employ
peace officers are eligible claimants.

II. PERIOD OF REIMBURSEMENT
At the time this test claim was filed, Section 17557 of the Government Code stated that a

test claim must be submitted on or before December 31, following a given fiscal year to
establish eligibility for reimbursement for that fiscal year. On December 21, 1995, the City

963



of Sacramento filed the test claim for this mandate, Therefore, costs incurred for Statutes
- of 1976, Chapter 465; Statutes of.1978, Chapters 775, 1173, 1174 and 1178; Statutes of
1875, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter 994;
Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and Statutes of 1990,
Chapter 675 are eiigibie for reimbursement on or after July 1, 1994,

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if apphcabie Pursuant to section
17561, subdivision (d)(1) of the Government Code, &ll claims for reimbursement of initial
years’ costs shall be submitted within 120 days of notlﬁcation by the State Controller of
' the issuance of claiming mstructions

If total costs for a given year do not exceed $200, no reimbursement shall be allowed,
except as otherwise provided by Government Code section 175 64

IV. RE]ZMBURSABLE ACTIVIT]ES

For each ehgible clgimant, all direct and mdirect costs of labor mcluding overtime, supplies
and services, training and travel for law enforcement human resources, .legal counsel and‘
other departments or contract servrces for the performance of the following activities, are
eligible for reimbursement; ‘ ‘

A, Administ_ratiye Act'rvi_ties

1. - Developing or" tpdating policies, procedures, manuals and other materials -
'pertammg to the conduct of'the- mandated activmes

2. Attendance at specific traimng for human resources, iaw enforcement and légal-
counsel regarding the requirements of the mandate, :

3. Maintenance of the systems to conduct the mendated activities.
4, Providing direct supervision.over the agency staff performing the mandated
activities. :

B. On-Going Activities

1. Providing the opportumty for, and the conduct of an administrative appeal for the
following disciplinary actions, together with the defense of same in any court
proceeding (Gov. Code, § 3304, subd. (b)):

o Dismissal, demotion, suspension, salary reduction or written reprimand
received by probationary and at-will employees whose liberty interest are nor
affected (i.e..- the charges supporting a dismissal do not harm the employee 5
reputation or abihty to find future employment)
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o Trangfer of permanent, probatlonary and at-w1ll employees for purposes of
punishment;

¢ Denial of promotion for permanent, probatlonary and at-wﬂl employees for
reasons other than merit, and

¢ Other actions against permanent, probationary and at-will employees that
result in disadvantage, harm, loss or hardship and impact the career
opportunities of the employee,

Included in the foregoing,, but not limited thereto, are the preparation and review
of the various documents to commence and -proceed with the administrative
hearing; legal review and assistance with the conduct of the administrative
hearing;  preparation and service of subpoenas, witness fees, and salaries of
employee witnesses, including overtime; the time and labor of the administrative
body and its attendant clerical services; the preparation and service of any rulings
_or orders of the administrative body.

Conducting an interrogation of & peace officer while the officer is on duty, or
compensating the peace officer for off-duty time in accordance with regular
department procedures. (Gov. Code, § 3303, subd. (a).)

Included in the foregoing, but not limited thereto, is the review of the necessity for
the questioning and responses given; providing notice to all parties concerned of
the time and place of the interview and scheduling thereof, preparation and review
of overtime compensation requests; revisw of proceedings by counsel.

Providing prior notice to the peace officer regarding the nature of the interrogation
and identification of the investigating officers. (Gov Code, § 3303, subds. (b) and

(©).)

Included in the foregoing, but not limited thereto, is the review of the nature of the
interrogation; review by counsel; determination of the investigating officers;
redaction of the complaint for names of the complainant or other accused parties
or witnesses or confidential information; and preparation and presentation to
officer of notice or complaint,

Producing transcribed copies of any notes made by a stenographer or tape
recording at an interrogation, and reports or complaints made by investigators or
other persons, except those that are deemed confidential, when requested by the
.officer, whether or not the investigation results in any disciplinary action (Gov.
Code, § 3303, subd. (g)).
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Included in the foregoing, but not limited thereto, is the review of the complaints,
notes or tape recordings- for.issues of confidentiality by law enforcement, human
relations or counsel; cost of tape copying, tape and storage; cost of transcription,
processing, service and retention of copies.

Performing the following activities upon receipt of an adverse comment (Gov.
Code, §§ 3305 and 3306):

School Districts

@

®

()

If the adverse comment results in the deprivation of employment through -
dismissal, suspension, demotion, reduction in pay or written reprimand for
-8 permanent peace officer, or harms the :officer’s :reputation and
opportunity to find future employment then schools are ent1tled to
reimbursement for: o :

‘Obtaining the signature of the peace officer on the adverse comment;

or

Noting the peace officer’s refusal to sign the adverse comment on the

‘document and obtaining the signature or initials. of the pedce ofﬁcer

under such circumstances,

If the adverse comment is obtained in connection with a promotional
examination, ‘then school dlstnots are entitled to relmbursement for the
fo]lowmg activities:

Providing notice of the adverse comment;

 Providing an opportunity to review and sign the adverse 'oonjnxnt; B

Providing an opportunity to respond to the adverse comment within 30
days; and

Noting the peace officer’s refiisal to sign the adverse comment on the
document and obtaining the s1gnnture or Lmtmls of the peace officer
under such circumstances.

If the adverse comment is not obtained in conhection with a promotional
examination, then school districts are entitled to reimbursement for:

Obtaining the signature of the peace officer on the adverse comment;
or ‘ ‘
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Counties

®

(b)

(c)

Noting the peace officer’s refusal to sign the adverse comment on the
document and obtaining the signature or initials of the peace oﬁcer
under such circumstances.

If an adverse comment results in the deprivation of employment through
dismissal, suspension, demotion, reduction in pay or written reprimand for
a permanent peace officer, or harms the officer’s reputation and
opportunity to find future employment, then counties are entitled to
reimbursement for;

» Obtaining the signature-of the peace officer on the adverse comment;
or

s Noting the peace officer’s refusal to sign the adverse comment on the
document and obtaining the signature or initials of the peace officer
under such circumstances,

If the adverse comment is related to the investigation of a possible criminal

offense, then counties are entitled to reimbursement for the following

activities:

s Providing notice of the adverse comment;

» Providing an opportunity to review and sign the adverse comment;

* Providing an opportumty to respond to the adverse comment w1th1n 30
days; and

s Noting the peace officer’s refusal to sign the adverse comment on the
document and obtammg the signature or mmals of the peace officer
under such c;rcumstances

If the adverse comment is not related to the investigation of a possible

criminal offense, then counties are entitled to relmbursement for the

followmg activities:

¢ Providing notice of the adverse comment; and

o Obtaining the signature of the peace officer on the adverse comment;
or,
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s Noting. the peace officer’s refusal to sign the adverse. comment and
obtaining the signature or initials of the pea.ce oﬁicer under such
circumstances. ;

Cities and Special Distriqts

(a)

(b)

(©

If an adverse comment results in the deprivation of employment through

‘dismissal, suspension, demotion, reduction in pay or written reprimand for

& permanent peace officer, or harms the officer’s reputation and
opportunity to find future employment, then cities and special districts are
entitled to reimbursement for:

o Obtaining the signature of the peace officer on the adverse comment;
or ' :

* Noting the peace officer’s refusal to sign the adverse comment on the
document end obtaining the signature or imitials of the peace officer
~under such circumstances.

If the adverse comment is related to the investigation of & possible criminal
offense, then cities and special districts are entitled to relmbursement for
the followmg activities: :

¢ Providing notice of the adverse comment;

‘s Providing an opportunity to review and sign the adverse comment;

-» Providing an opportunity to respond to the adverse comment within 30

days; end

e Noting the peéce officer’s refusal to sign.-the adverse comment on the
document and obtaining the signature or initials of the peace oﬁicer
under such circumstances, ‘ :

If the adverse comment is not related to the investigation of & possible
criminal offense, then cities and special districts are entitled to
reimbursement for the following activities:

o Providing notice of the adverse comment;

e Providing an opportunity to respond to the adverse comment within 30
days; and

e Obtaining the signature of the peace officer on the adverse comment;
or
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V.

v Noting the peace officer’s refusal to sign the adverse comment on the
document and obtaining the sxgnature or initials of the peace officer
under such circumstances,

Included in the foregoing, but not limited thereto, are review of circumstances or -
documentation leading to adverse comment by supervisor, command staff, human

- resources staff or counsel, including determination of whether same constitutes an

adverse comment, preparation of comment and review for accuracy; notification
and presentation of adverse comment to officer and notification concerning rights
regarding same, officer’s time in response to adverse comment; review of
response to adverse comment, attaching same to adverse comment and filing.

CLAIM PREPARATION AND SUBMISSION

Claims for reimbursement must be. timely filed and identify each cost element for which
reimbursement is claimed under this mandate., Claimed costs must be identified to each
reimbursable activity identified in Section I'V of this document.

SUPP QRTING DOCUMENTATION

Claimed costs shall be supported by the following cost element information:

A, Direct Co sts

Direct Costs are defined as costs that can be traced to specific goods, services, units,
programs, activities or functlons

Claimed costs shall be supported by the following cost element information:

1.

Salaries and Benefits

Identify the employee(s), and/or show, the classification of the employee(s)
involved. Describe the reimbursable activities performed and specify the actual

time devoted to each reimbursable activity, the productive hourly rate, and related
employee benefits. S ,
Reimbursement includes compensation paid for salaries, wages, and employee
benefits. Employee benefits include regular compensation paid to an employee
during periods of authorized absences (e.g., anmual leave, sick leave) and the
employer’s contributions to social security, pension plans, insurance, and workers’
compensation insurance. Bmployee benefits are eligible for relmbursement when
distributed equitably to all job activities performed by the employee,
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B.

Materials and Supphes

Identify the expendltures that are & direct cost of this mandate. List the cost of
the materials and supplies consumed specifically for the purposes of this mandate,
Purchases shall be claimed at the actual price after deducting cash discounts,
rebates and allowances received by the claimant. Supplies that are withdrawn from
inventory shall be charged based on a recognized method of costing, conmstently
apphed

Contract Services

Provide the name(s) of the contractor(s) who performed the services, including any
fixed contracts for services. Describe the reimbursable activity(ies) performed by
each named contractor and give the number of actual hours spent on the activities,
if applicable. Show the inclusive dates when services were performed and itemize
all costs for those services. Submit contract consultant and attorney invoices with
the claim,

Travel

Travel expenses for mileage, per diem, lodging, and other employee entitlements
are eligible for reimbursement in accordance with the rules of the local jurisdiction.
Provide the name(s) of the traveler(s), purpose of travel, inclusive dates and times
of travel, destination points and travel costs,

Training

The cost of training an employee to perform the mandated activities is eligible for
reimbursement. Identify the employee(g) by name ard job classification. Provide
the title and subject of the training session, the date(s) attended, and the location.
Reimbursable costs may include salaries and benefits, registration fees,
transportation, lodging, expenses and per diem.

Indirect C_dsts

Indirect costs are defined as costs which are incurred for a common or joint purpose,
benefiting more than one program and are not directly assignable to a particular
department or program without efforts disproportionate to the results achieved. Indirect
costs may include both (1) overhead costs of the unit performing the mandate; and (2) the
costs of central government services distributed to all departments based on a systematic
and rational basis through a cost allocation plan,

-Compensation for indirect costs is eligible for reimbursement utilizing the procedure

provided in the OMB A-87. Claimants have the option of using 10% of direct labor,
excluding fringe benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the
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department if the indirect cost rate claimed exceeds 10%. If more than one department is
claiming indirect costs for the mandated program, each department must have its own
ICRP prepared in accordance with OMB A-87. An ICRP must be submitted with the
claim when the indirect cost rate exceeds 10%,

VL. SUPPORTING DATA

For audit purposes, all costs claimed shall be traceable to'source documents (e.g.,
employee time records, invoices, receipts, purchase orders, contracts, worksheets,
calendars, declarations, etc.) that show evidence of the validity of such costs and their
relationship to the state mandated program. All documentation in support of the claimed
costs shall be made available to the State Controller’s Office, as may be requested and all
reimbursement claims are subject to audit during the period specified in Government
Code, section 17558.5, subdivision (&).

VI,  OFFSETTING SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimant experiences as a direct result of the subject mandate
shall be deducted from the costs claimed. In addition, reimbursement for this mandate
received from any source, including but not limited to, service fees collected, federal funds
and other state funds shall be identified and deducted from this claim. '

VII. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of
the claim, as specified in the State Controller’s claiming instructions, for those costs
mandated by the State contained herein,

IX. DATA FORDEVELOPMENT OF THE STATEWIDE COST ESTIMATE

The State Controller is directed to include in the claiming instructions a request that
Claimants send an additional copy of the tést claim forms for the initial years’
reimbursement claims by mail to the Commission on State Mandates, at 1300 I Street,
Suite 950, Sacramento, CA 95814, "Although providing this information to the
Commission on State Mandates is not a condition of reimbursement, Claimants are -
encouraged to provide this information to enable the Commission to develop a statewide
cost estimate which will be the basis for the appropriation to be made by the Legislature
for this program. ‘
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DECLARATION OF SERVICE

. State of California
County of Sagramento

I am at all times herein mentioned, over the age of eighteen years, and not a party
to nor interested in the within matter, I am employed by DMG-MAXTMUS, INC. My
business address is 4320 Auburn Blvd., Suite 2000, Sacramento, CA 95 841 County of
Sacramento, State of California.

That on the 29" day of December, 1999, I served the Draft Parameters and
Guidelines by Claimant, City of Sacramento, CMS 4499, Peace Officers Procedural Bill of
Rights on the interested parties by placing the document listed above in & sealed envelope
with postage thereon fully prepaid, in the United State mail at Sacramento, Celifornia,
eddressed es set forth in the Attachment 1, attached hereto and incorporated herein by
reference

That I am readily familiar with the business practice of DMG-MAXIMUS, INC. for
collection .and processing of correspondence for mailing with the United States Postal
Service; and that the correspondence would be deposited within the United States Postal
Service that same day in the ordinary course of business. Said service was made at a place
where there is delivery service by the United State mail and that there is a regular
communication by mail between the place of mailing and the place so addressed.

I declare under penalty of perjury that the foregoing is true and correct, and that this
declaration is executed this 29th day of December, 1999 at Sacramento, California.

("P \ %Jixu-t._
/

Declgrant
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ATTACHMENT 1

Mr. James Apps
Department of Finance
915 L Street
Sacramento, CA 95814

‘Mr. Don Benninghoven, Executive Director
CCS Partnership

1100 K Street, Suite 102

Sacramento, CA 95814 -

Ms. Carol Berg, Ph.D. ‘
Education Mandated Cost Network
1121 L Street, Suite 1060
Sacramento, CA 95814

Mr. Paul Minney, Interested Party
Girard & Vinson

1676 N. California Blvd., Suite 450
Walnut Creek, CA 94596

Mr. Andy Nichols

Vavrinek, Trine, Day & Co., LLP
8300 Fair Osks Blvd., Suite 403
Carmichael, CA 95608

Ms. Elsie S. Rose, Chief Counsel
State Personnel Board

801 Capitol Mall, MS-53
Sacramento, CA 95814

Mr. Floyd Sn’noml_u'a1 Chief Counsel MIC 83
Department of Finance

State Capitol, Rom 1145

Sacramento, CA 95814

Mr, Edward J. Takach, Labor Relations Officer
Department of Employee Relations

921-10" Street, Room 601

Sacramento, CA 95814-2711
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Mr. Michael Vigliota, Paralegal
Santa Ana Police Department
City Attorney's Office

60 Civic Center Plaza

Santa Ana, CA 92702

Mr, Paige Vorhies (B-8), Bureau Chief
State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500

Sacramento, CA 95816

Mr, David Wellhouse
Wellhouse & Associates
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826
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STATE OF CALIFORNIA

DEPARTMENT OF FINANCE

916 L STRFI:T
SAGRAI\"}:NTO CA B5814-3706

JAN 19 2000

Ms. Paula Higashi -
Executive Director

RECEVED T

JAN 25 01

GOMMf@%lD
 STATE MANDFXTES :

- Commission on State Mandates
1300 I Street, Suite 950
Sacramento, CA 95814

Dear Ms, Higashi:

We have reviewed the proposed parameters and guidelines for the reimbursement .of costs
mandated by the “Peace Officer Procedural Bill of Rights (POBOR),” CSM-4499, which
were submitted by the City of Sacramento. As the result of that review, we have concluded
that most of the proposal is a fair reflection of the Commission's "Statement of Decision" on
the test claim which was adopted on November 30, 1999.

There are, however, two areas of concern that we feel should be addressed prior to the
Commission’s adopting these parameters and guidelines at it's scheduled April 27, 2000
hearing,

IV. REIMBURSABLE ACTIVITIES -
A. Administrative Activities
3. Maintenance of the systems to conduct the mandated activities. _

While we agree that these’ parameters and guidelines should provide a broad context for
assessing administrative act1v1ties eligible for reimbursement, the claimant’s proposed
description of this activity appears to be too ambipuous. We recommend that the
claimant be requested to specify the types of systems to be included in this mandate (i.e.
computer systems, personnel systems, data systems, manégement systems, etc.)

IV. REIMBURSABLE ACTIVITIES

B. On-Going Activities

1. Providing the opportunity for, and the conduct of an administrative appeal for the
following disciplinary actions, tegether with the defense of same in any court proceeding.

While ptoviding the opportunity for and the conduct of an administrative appaal was
included in the Commission’s Statement of Decision, there is no reference to the defense

975



of same in any court proceeding. It is not clear to us that the Commission’s approval of
the costs of an administrative appeal in its decision necessarily extends to or encompasses
Jjudicial review. Unless the claimant can establish a nexus between the two processes, we
believe that it is not appropuate to include the costs of the latter in these parameters and
guidelines, : :

If you have any qﬁestion regarding this létter please contact Don A. Rascon, Principal
Program Budget Analyst at (516) 445-8913 or James D. Lombard, state mandates claims

coordinator for the Department of Finance, at (916) 445-8913, : .
Sincerely,

(oo i, M%\,

§. CALVIN SMITH
Program Budget Manager
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- PROOF OF SERVICE

Test Claim Name: PEACE OFFICER PROCEDURAL RIGHTS
Test Claim Number; CSM-4499

I, the undersigned, declare as follows:

I am employed in the County of Sacramento, State of California, I am 18 years of age or
older and not a party to the within entitled cause; my business address is 915 L Street,
8 Floor, Sacramento, CA 95814,

On JAN 19 2000 7served the attached recommendation of the Department of Finance in

said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in-the United States Mail at Sacremento, Californiz; and (2) ta- state
agencies in the normal pickup location at 915 I Street, 8th Floor, for Interagency Mail

- Service, addlessecl as follows:

A—16

Ms. Paula Higashi, Executive Director

Commiission on State Mandates
1300 I Street, Suite 950 -
Sacramento, CA 95814
Facsimile No. 445-0278

B 29 -

Legislative Analyst‘s Ofﬁce

- Attention Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Mr. Steve Smith, CEO
Mandated Cost Systems
2275 Watt Avenue, Suite C
Sacramento, CA 95825

Wellhouse and Associates
Attention: David Wellhouse
9175 Kiefer Boulevard, Suite 121
~ Sacramento, CA 95826

B-8 :

State Controller's Office

Division of Accounting & Reporting
Attention: William Ashby

3301 C Street, Room 500 |

Sacramento, CA 95816

League of California Cities
Attention: Ernie Silva
'1400 X Street

Sacramento, CA 95815

Mr. Walter Vaughn, Executive Officer
‘State Personnel Board

801 Capitol Mall, Room 570
Sacramento, CA 95814

Mr, Paul Minney, Interested Party
Girard & Virson
1676 N. California Boulevard, Su1te 450

. Walnut Creek, CA 64596
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DMG-MAXIMUS
Attentiorn: Allan Burdick
4320 Auburn Boulevard, Suite 2000
Sacremento, CA 95841

City of Sacramento _
Department of Employee Relations
. 926 ] Street, Room 201
.Sacramento, CA 95814- 2716

Mr. Don Bennmghoven Executive Director

CCS Partnership :
1100 K Street, Suite 201
Sacr;mento, CA 95814

- Mr. James Apps (A-15),
Department of Finance
915 L Street, Room 8020
Sacramento, CA 95814

Ms. Elise Rose, Chief Counsel (E-9)
State Personnel Board

801 Capitol Mall, MS-53

. Sacramento, CA 95814

Mr. Michael Vigliota, Paralegal
Santa Ana Police Department
City Attorney's Office -

60 Civic Center Plaza

Santa Ana, CA 92702

Ms. Dee Contreras, Duector of Lebor
Relations A

Office of Labor Relations.

9210 10 Street, Room 601
Sacramento, CA 95814 .

Ms. Carol Berg, Ph.D,

Education Mandatad Cost Network
1121 L Street, Suite 1060
Sacramento, CA 95814

Mr. Andy Nichols

- Vavrinek Trine Day & Co., LLP

8300 Fair Oals Blvd, Suite 403.
Carmichael, CA 95608 -

Mr. Floyd Shimomura, Chief Counsel
Department of Finance ,
State Capitol, Room 1145

- Sacramento, CA 95814

- Mr. Edward J. Takach

Department of Employee Relations
926 J Street, Room 201
Sacramento, CA 95814-2716 °

Mr, Paige Vorhies (B-8), Bureau Chief
State Controller's Office

Division of Accounting & Reporting
3301 C Street, Suite 500

- Sacramento, CA 95816

1 declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct, and that this declaration was executed on JAN 19 2000 at

Sacramento, California.

Abby Shawhan
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EXHIBIT D

RECEIVED

~ COMMENTS TO DEPARTMENT OF FINANCE FER 7 3 o000
ON DRAFT PARAMETERS AND GUIDELINES
Dated January 19, 2000 COMMISSION O34
By CLATMANT, CITY OF SACRAMENTO  STATE MANDAT=
CSM 4499

- Peace Officers Procedural Bill of Rights
Government Code Sections 3300 through 3310 -

I, Edward J. Takach, state: -

I am a Labor Relations Officer for the City of Sacramento. As such, I have personal
knowledge of the facts stated herein, and if called upon to testify, I could do so competently,

This declaration is submitted in response to the letter of 8. Calvin Smith, Program Budget
Manager of the Depa.rtment of Finance to Mz, Paula Higashi, Executive Dlrector of the
Commission on State Mandates, dated J anuary 19, 2000

1. . Maintenance of the systems to conduct the mandated activities

With regard to the first part of the letter concerning Administrative Activities, and the

maintenance of systems to conduct the mandated activities, it should be noted that, to my
* lnowledge, many public entities maintain administrative files and records on Peace Officers’
Bill of Rights (hereinafter "POBR") activities, The files can be located in the personnel
department or it the peace officers’ department, or both. Some files are maintained manually,
while others are retained in a computerized database. Files are also maintained in the offices
of the City Attorney or County Counsel for both the provision of advice as well as for
subsequent litigation,

Given the various forms in which such administrative records are established and maintained,

depending upon the form of public entity, its size, and the numbers of peace officers employed

and their departments, this section was left broadly written in order to allow various entities

to claim the costs they have incurred, regardless of the method of maintaining administrative
records or the location of them.

2. Providing the opportunity for. and the conduct of an administrative appeal for the

following discinlin actions, fogcether with the defense of same in any .court
proceeding.

In its letter, the Department of Finance desires to know whether or not the Commission’s
decision encompasses judicial review, and desires to know the nexus between the
- administrative process and judicial review:' ’
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First of all, the test claim legislation itself provides that judicial review was contemplated and -

that original jurisdiction lies in the Superior Court, To that end, Government Code, Section
3309.5, states as follows:

(8) It shall be unlawfiil for any public safety department to
deny or refuse to any public safety officer the rights and
protections guaranteed to them by this chapter. ‘

(b) The superior cowt shall have initial jurisdiction over any
proceeding brought by any public safety officer against
nay public safety department for alleged violations of this
chapter.

(c) In any case where the superior court finds that a public
safety department has violated any of the provisions of this
chapter, the court shall render appropriate injunctive or
other extraordinary relief to remedy the violation and to
prevent future violations of a like or similar nature,
including, but not limited to, the granting of a temporary

. restraining order, preliminary, or permanent injunction
prohibiting the public safety department from taking any
punitive action against the public safety officer.

Although at first blush it would seem that only those actions involving a violation by the
public entity of the officer’s rights under POBR would be sub_]ect to judicial review, that is
not what has occurred in practice.

The courts have constrmed the rights of the public safety officer entitle him to independent
review of the administrative proceeding by the courts, See Fukuda v. City of Angels (1599)
20 Cal 4™ 805, at-823-824. This does not mean that the review is unfettered, but the court
does independently review both the facts and law as presented in the administrative action.
Fuluda at 812, However, the findings of the administrative board come before the superior
court with & presumption of correctness and the burden is on the complaining party to
convince the court that the decision is contrary to the weight of the evidence. Id.

The effect, however, of the fact that'the superior court does review POBR administrative
determinations with independent review, encourages employees to file writs in superior court
if they believe there is a sufficient probability that a court could reverse an adverse
determination of the administrative action. This is particularly true in light of the fact that
attorneys fees have been awarded employees pursuant to Code of Civil Procedure, section
1021.5 for actions brought under POBR, See Baggettv. Gates 32 Cal.3d 128, 143-144,

Unfortunately, there is more of.a nexus between administrative determinations and judicial
review than one would wish. Obviously, as these POBR matters would not arise but for the
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test claim legislation, any court review of adverse determinetions to the employee would not
be heard. Consequently, it is requested that the Commission include attorneys fees as a cost
eligible for reimbursement. :

I declare under penalty of perjury that the foregoing is true and correct,b end that this
declaration is executed this 23rd day of February, 2000 at Sacramento, California. .

| Gl [ douet.

Edward J. Takach
Labor Relations Officer
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'DECLARATION OF SERVICE

State of California
County of Sacramento-

I am at all times herein mentioned, over the age of eighteen years, and not & party
to nor interested in the within matter, I am employed by DMG-MAXIMUS, INC. My
business address is 4320 Auburn Blvd,, Suite 2000, Sacramento, CA 95841, County of
Sacramento, State of California, . . '

That on the 23™ day of February, 2000, I served the Comments to Department of
Finance on Draft Parameters and Guidelines dated January 19, 2000, by Claimant, City of
Sacramento, CMS 4499, Peace Officers Procedural Bill of Rights on the interested parties
by placing the document listed above in a sealed envelope with postage therson fully
prepaid, in the United State mail et Sacramento, Celifornia, addressed as set forth in the
Attachment 1 attached hereto and incorporated herem by reference,

That I am readlly familiar with the business practlce of DMG-MAXIMUS, INC. for
collection and processing of correspondence for mailing with the United States Postal
Service; and that the correspondence would be deposited within the United States Postal
Service that same dey in the ordinary course of business. Said service was made at & place
+ where there is delivery service by the United State mail and that there is a regular
communication by mail between the place of mailing and the place so addressed.

I declare under penalty of perjury that the foregoing is true and correct, and that this
declaration is executed this 23rd day of February, 2000 at Sacramento, California.

D—éc\iar&nt
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ATTACHMENT 1

Mr. James Apps
Department of Finance
515 L Street
Secramento, CA 95814

Mr. Don Benninghoven, Executive Director
CCS Partnership .

1100 K Street, Suite 102

Sacramento, CA 95814

Ms. Carol Berg, Ph.D.

. Bducation Mandated Cost Networl
1121 L Street, Suite 1060
‘Secramento, CA 95814

Mr. Paul Minney, Interested Party
Girard & Vinson

1676 N, California Blvd,, Suite 450
Walnut Creek, CA 94596

Mr. Andy Nichols

Vavrinek, Trine, Day & Co., LLP
8300 Fair Qaks Blvd., Suite 403
Carmichael, CA 95608

Ms. Elsie S, Rose, Chief Counsel
State Personnel Board

801 Capitol Mall, MS-53
Sacramento, CA 95814

. Mr. Floyd Simomura, Chief Counsel MIC-83
Department of Finance

State Capitol, Rom 1145

Sacramento, CA 95814

Mr. BEdward J. Takach, Labor Relations Officer
Department of Employee Relations |
621-10" Street, Room 601

. Sacramento, CA 55814-2711

983



Mr, Michael Vigliota, Paralegal
Santa Ang Police Department
City Attorney’s Office

60 Civic Center Plaza

Santa Ana, CA 92702

Mr, Pajge Vorhies (B-8), Burean Chief
State Controller’s Office '
Division of Accounting & Reporting
3301 C Street, Suite 500

Sacramento, CA 95816

Mr. David Wellhouse
Wellhouse & Associates
8175 Kiefer Blvd, Suite 121
Secramento, CA 95826
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STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300
o+ ~[AMENTO, CA B5814
IE: (916) 323-3662
(816) 445-0278
_ ...all: caminfo @osm.ca.gov

May 26, 2000

Ms. Pamela A. Stone

Legal Counsel

DMG Maximus

4320 Auburn Blvd., Suite 2000
- Sacramento, California 95841

And Affected State Agencies and In;‘erested Parties (See Enclosed Mailing List)

RE:  Request for Further Comments. Claimant’s Proposed Parameters and Gu1dehne

Peace Officers Procedural Bill of Rights, CSM-4499

! Government Code Sections 3300 through 3311
Statutes of 1976, Chapter 465; Statutes.of 1978, Chapters 775, 1173, 1174 and
1178, Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of
1982, Chapter 994; Statittes of 1983, Chapter 964; Statutes of 1989, Chapter
1165; emd Statutes of 1990, Chapter 675
City of Sacramento, Claimant

| Request for Further Comments

On-May 24, 2000, a pre-hearing conference was held regarding the Proposed Parameters
and Guidelines submitted by the claimant. Based on the discussions at the pre-heearing
conference, staff requests that further written comments be filed with the Commission on
the following reimbursable activities proposed by the claimant:

¢ Section IV. B. 2: “the review of the nvgcessity for the questioning and responses
given” relating to the interrogation of a peace officer; -

¢ Section IV. B. 4: “Producing transcribed copies of any notes made by a
stenographer or tape recording at an interrogation, and reports or complaints made
by investigators or other persons, except those that are deemed confidential, when
requested by the officer, whether or not the investigation results in any
disciplinary action™; a.nd

¢ SectionIV.B.5: “preparatlon of comment and review for accuracy” relating to
the receipt of an adverse comment,

Please address in your comments whether the above activities are consistent with, and/or
reasonably related to, the Commission’s Statement of Decision and the activities
mandated by the test claim statutes.

The claimant, state agencies and interested parties may file comments by June 7, 2000,
Comments received by June 7, 2000 will be considered for the Draft Staff Analysis.
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Ms. Pamela Stone A
May 26, 2000
Pege 2

Hearing Schedule

The hearing on the proposed parameters and guidelines is set for July 27, 2000, at
9:30 a.m. in Room 126 of the State Capitol, Sacramento, California. Please note the
following schedule:

June 7, 2000 . ' File further comments on claimant's Proposed Parameters_
' and Guidelines

June 14, 2000 Issue Draft Staff Analysis

(tentative) , ' . .

June 30, 2000 . File comments to the Draft Staff Analysis -

(tentative) - ‘ , S ‘

July 14, 2000 Issue Final Staff Analysis

July 27, 2000 . Commission Hearing

Plerse contact me at (916) 323-8215 if you have questions.

CAMILLE SI—IELTON
Staff Counsel

Sincgrely,

 Pymendtes/4499/526]tr

. E{DNDIHOM '
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Blai‘m Numbsr

Subjec’c

|ssU8

Rl

Date:

1L

List 04/03/1996

Mail

CSM-4459

T3t

ig'Info 4
Mailing List:

City of Sacramento Test Claim

SRR

siiiVint it i

Commission on State Mandates

mation Other

Claimant
arnending sections 3300-3310

465/76, 775, 1173, 1174, 1175/78, 1367/80, 944/82, 964/83, 1165/89, 675/90,
Peace Officers Procedural Bill of Rights

Mr.‘Don Benninghoven, Executive Director
CCS Partnership

(916) 264-8110

1100 K Street, Sulte 201 Tel:  (516) 323-6011
Sacramento 25814 FAX: (16) 321-5070
L
[
Mr. Allan Burdiol,
DMG-MAXIMUS
4320 Auburn Blvd,  Sulte 2000 Telr (916) 485+8102
‘Sacramento CA 35841 FAX: (916) 485-0111
5. Annette Chinn,
st Reoovery Systems
- 1750 Creekside Osaits Drive, Sulte 250 Tel; (316) 939.'790 i
Sacramento CA 95833-3640 FAX: (916) 935-7801
| Mz, Dee Cnntraras; Direotor of Labor Belaﬂons
Office of Labor Relatlons
City of Sacramento )
521 10th Street Room 601 Tel: (916)264-5424
" Sacramento CA 95814-2711 FAX:

Ms. Maroia C. Faulkner, Menagsr, Reimbursable Projects

County of Sen Bemadino

Dffice: of the Auditor/Contralier

222 W, Hospitality Lene,  4th Floor
San Bernardino CA 92415-0018

Tel:

FAX:

(50%) 3B6~BR50
(909) 386-8830
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Claim Number N . CsM-449% Claimant - City of Sacramento Test Claim
amending sections 3300-3310 - ' ‘
Subject . ' 465776, 775, 1173, 1174, 1175/78, 1367/80, 944/82, 964/83, 1165/89, 675/90,

Issus 4 Peace Officers Procedural Bill of Rights

Mg, Ferlyn Junip,

DMG-MAXIMUS

4320 Auwburn Bivd. Sulte 2000 Tel: (916)485-3102 | '
Sacramento CA 05841 FdX: (916) 485-0111

Mr, James Lombard . (A-15), Principal Analyst

Department of Finance.

015L Street Room B020 ] ‘ Tel: (916) 445-R8913

Sacramento CA 95814 FA4X: (916) 327-0225

Mr. Paul Minney,
Girard & Vinson

1676 N, Celifornia Blvd., Sulte 450. . Tel: (925)746-7660
Wainut Creek CA 94596 ' FAX: (925) 8357995

Mr, Andy Nichats,
Vavrinek Trine Day & Cao,, LLP

R300 Fair Oaks Blvd, Sults 403 Tel: (916) 944."/394
Carmichael CA 95608 , FAX: (916)944-8657

Mg, Connie Peters  (D-27),
Youth & Adult Correctional Agency

1100 1ith Street  4th Floor ~ Tel: (916)323-5001
Sacremento CA 95814 FAX: (916) 442-2637

Mis. Elise S. Rose, Chlef 'Cnunsel
State Personnel Board

801 Cepitol Mall, M8-53 : Tel:  (916)653-1028
Sacramento CA 95814 F4X: (916) 653-B147

988



Claim Numbar CSM-4499 Claimant City of Sacramento Test Claim
emending sections 3300-3310 g :
Suhlgnt ‘ 465/76,775, 1173, 1174, 1175/78, 1367/80, 944/82, 064/83, 1165/89, §75/50,

‘Peace Officers Procedura] Bill of Rights

Mr. Floyd Shimomurs, Chief Counsel MIC:83

Department of Finence
State Cepito] Room 1145, Tel:  (916)445-3878
Sacramento CA 35814 . FAX: (916) 324-7311

Mr, Edward J. Tekach, Labor Relations Officer
Department of Employee Relations

921 - 10th Btreet, Room 601 Tel:  (516) 000-0000
Secramento CA 95814-2711 FAX: (916) 000-0000

Mr. Micheel Vigliots, Paralegal
Santa Ans Police Department
City Attorney's Office

60 Clvic Center Plaza . . Tel: (7f4) 245-8555 "
Santa Ana CA 52702 FAX: (714)245-8090
lr Paige Vorhiss (B~B), Bureau Chief

State Controller's Office

Division of Accounting & Reporting

3301 C Street  Suite 500 Tel:  (916) 445-8756
Sacramento CA.95816 FAX: (016) 323-4807

Mr. David Wellhouse, '

Wellhouse & Assoclates
9175 Kiefer Bivd  Suite 121 Tel: (916) 368-9244

Sacramento CA 95826 FAX: (916) 368-5723
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EXHIBIT F

'RESPONSE TO REQUEST FOR FURTHER COMMENTS

REGENED Dated May 16, 2000 and May 26,2000

By CLAIMANT, CITY OF SACRAMENTO

- (CSM 4499 .
JUN U 7 2000 " Peace Officers Procedural Bill of Rights
COMMISSION OM Draft Parameters and Guidelines

STATE MANDATES Government Code Sections 3300 through 3310
L Dee Contreras, state: -

That ] am the Director.of Labor Relations for the City of Sacramento, which position  have’
‘held since November, 1995, From 1990 until November 1995, I was.a senior labor relations
representative for the City of Sacramento. In these positions, my duties include negotiations with
unions pursuant to the Meyers-Milias-Brown Act, contract administration, processing grievances,
discipline review for police and fire, as well as miscellaneous employees. Thus, I have been
personally responsible for the review of police discipline matters. In these posmons Lhave been
involved in all areas of management labor relations.

| ~ Thavebeen involved in the labor relaﬁons area since 1980. I was alabor union representative -
from August of 1980 until June of 1990. I represented employees in disciplinary actions and
hearings. [ represented and defended the employees and unions in grievances. I negotiated and |
reviewed civil service rules and their application. I was involved in all aspects of labor relations
from the union side for this period of time.

From my substantial experience in representing both labor and management, I am extremely
farmniliar with the Skelly process as well as the Peace Officers Procedural Bill of Rights.
Additionally, I am an attorney at law admitted to practice in California, having received a J.D.
degree from Western State University College of Law, in San.Diego in 1979, with honors

A That I have personal knowledge of the facts stated herem, and if callad upon to test1fy I
could do so competenﬂy

- That I have read letters of May 16, 2000 and May 26 2000 by Camille Shelton, Staff
Counsel, Commisgion on State Mandates. As labor relations in practice often differs from what one
would assume from a bare reading of the law, the questions presented in the two letters are best
addressed by reference to actual labor law practice.

1. ‘The review of the necessi’m for the guestioning and responses given relatmg to
the mterrogatlon of a peace officer,

It is more dlfﬁcult to prepare foran mvesugation involving a peace officer than it is for those .
who are not entitled to POBR rights. In the normal due process case involving an employee who
is not entitled to POBR rights, you do net have to inform the employee about the nature and subject

1
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June 7, 2000
Declaration of Dee Contreras
POBR Claim Response

of the questioning, and you do not have to prepare questions focused upon a particular area, séeldng
to get the information you can from the employee. In non-POBR matters, you can explore other
areas in the questioning as they arise, which allows for a much more free-form questioning process.

In contrast, however, with employees covered by POBR, you must tell-the employee prior
to.the initial questioning what the purpose of the meeting is, what it is you will be discussing with
him or her, and you have to be prepared to be clearly on point as to where you are going and your
expectations about the questioning process. You cannot engage in broader questioning for
information, because the employee has the nght to know the subject about which he or she is being
interrogated.

POBR rights result in a different type of preparation for the questioning, POBR requires that
you prepare not just for the possibility of a hearing and the possibility of preparing allegations or a
Skelly notice, but you have to focus the questions on what will be the boundaries as to the scope-of
the questioning of the employee. In all disciplinary matters; when you receive a complaint or
allegation of wrongdoing, you have to first find out what all the charges mlght be, and then speak
to the other possible witnesses first. However, with POBR, you must be much more circumspect
in preparation. : :

For example, an actual case sitnation occurred wherein there was an allegation that an officer
- failed to handle a particular call properly, that there was the possibility that excessive force was used
and the individual was in the hospital. Given the seriousness of the allegations, we commerced
speaking with the wiinesses immediately. Everyone involved except the complainant, from the
officer who was alleged to have used excessive force, as well as his sergeant, wes a peace officer
covered by POBR. When the sergeant, who was thought to be 2 witness, came in for questioning,
~ he was informed that the subject of the questioning was one of his subordinate officers. However,
in the course of discussions with the sergeant, it became apparent that he failed to file a required
form when a person is hospitalized or injured. In Sacramento City, when someone is injured, the
sergeant is required to file & form which is an alert to indicate that the arrestee has been hospitalized.
In this situation, as you walk through the incident, we became apprized that the sergeant failed to
file the required form.

At that point, do you ask the sergeant if he filed the form? Do you stop the process and
inform the sergeant that his status hag changed from witness to someone being investigated for
improper conduct? This is important, because the city initially had not realized that the sergeant had
not completed the requisite form, and were asking him about the incident. Thereafter, the city
interrogated the officer. When the case was assembled for review by the chain of command, it was
clear that the sergeant in question had not completed the requisite form. The supervisor had been
interrogated as a witness and not as a potential target for discipline in this matter. Where do you

2
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June 7, 2000
Declaration of Dee Contreras
POBR Claim Response

stand with this situation? Do you go-back and re-interview the sergeant at this point, after he has
glven you the entu'e story which renders him culpable? POBR complicates the s1tua’c10n‘

In the normal due process case, the employee would have uttered statements which indicated , ’
that he did not file the appropriate form, you could ask him. whether or not he had filed the form, and
the issue would be over. However, with POBR, you have to give the sergeant, who was previously
called as a witness, a copy of a transcript of his prior testimony as he is entitled to it since he was
interrogated on the matter previously in the officer’s case.. Since you never know when a witness
may end up being the subject of discipline, not only do you haveto more carefully prepare each case,
but you also haye to tape record each peace officer’s testimony should the eventuality occur that the
witness becomes the target of an investigation. This is just an example of why there needs to be
more and thorough preparation.

As any peace officer who is a witness in the course of one.individual’s investigation could
become the subject of their own investigation, it is imperative to do more preparation prior to the
initial questioning. We now perform a more complete review to ascertam that witnesses who may
becomesubjects are identified prior to interrogation. For obviousreasons, the person whe is accused
of excessive force may not have documented the use of such force which was the initial reason for
creating the incident report. In other words, the playing field is littered with barriers created by
POBR which must be addressed and they are different from and in addition to the requirements of
due process.

- Obviously, if you are going to re-interview a peace officer, you have to be prepared to give

* them a copy of their prior transcript. You also have to go back and review it, to make sure where
youare heading in the second interview. You must focus on whether the testimony corroborates or
conflicts with what transpired previously in order to ask intelligent questions. In a non-POBR
matter, you can follow up by asking additional questions without regard to the reason you have the
employee in for questioning in the first place. However, with POBR, the whole questioning is

_ focused on what you have identified as the allegation. Thus, the definition of what the allegations
are must come early in the process. If someone calls to complain about something, the subsequent
investigation may. bring to light little about the complaint of the citizen, but may demonstrate an
internal operating problem or conflict which you have to address The additional ri ghts granted by
POBR meke that more difficult as indicated above.

2. Whether a peace officer witness has same POBR rights as the target of fhe ‘
investigation. -

Another subject that was raised at the pre-hegring conference was whether a peace officer
who is subject to POBR and .questioned as 2 witness has the same rights as the target of the

3
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June 7, 2000
Declaration of Dee Contreras
POBR Claim Response

. investigation. In theory, the witness would not have the same protection as an accused who is a peace
officer and has been granted POBR rights. However, in the context of what really happens on the
street, if there is a complaint about the conduct of a particular officer, if that conduct was witnessed
by other officers in their presence, their action or failure to act can result in culpability of the officer
who ostensibly were only witnesses. The higher standard of care required of police officers
necessitates that they report the wrong-doing of others of which they are aware.

Another example will help to illustrate this issue. We had a situation where there was an
allegation that one or more officers were possibly cutting corners to obtain the requisite data to
obtain warrants, ‘To ‘the extent that other officers were aware that the warrants were deficient, but
they were still being issued by a magistrate and being served, the officers aware of the invalidity of
the warrants who failed to report both to the department and to the courts that the officer lied in the’
warrant would create a separate violation, Thus, when we talk to people who, in the normal world
would be witnesses, given the higher standard of conduct required of peace officers, the peace officer
witnesses may, in fact, bE‘addiﬁonally- charged employees in the discipline cagse. Thege "witness"
employees may not be the primary targets, but.are, in eSsence, "aiders and abettors", in that the
failure to report some kind of misconduct by fellow officers is a violation in and of itself. Any time
. you treat a peace officer as a witness with no other expectaﬁon beyond that the person will be only
a witness, you do so at your peril. You always have to recognize the potential for further action, and
thus it is incumbent on the employer to tape the "witnesses" and treat them as potential targets of
investigation.

3.  Production of transcribed copies of notes

In a typical due process case not involving an employee covered by POBR, the employee has
no right to any material unless disciplinary action is teken. In fact, we routinely refuse to provide
information from an investigation if it is determined that we are not going to move forward with
discipline. However, with peace officers, they have the right to anything regarding their prior
interviews if they are being re-interviewed. In addition, we have been sued on the basis of an alleged
violation 6f POBR. Although the case was settled prior to the decision, the union alleged that the
targeted employee has the right to all information, even if no discipline moves forward because the
employee has the right to know what was said about them, and the right to review the material for
the employee’s own independent purposes; m that case to retaliate against the supervisor who filed .
the complaint.

- With due process, there is no right to tape an interview. In fact, the employer cannot tape
the questioning without the agreement of the person being questioned. Interms ofthe right to tape,

in this jurisdiction, POBR-covered employees tape the interviews on their own.” Obviously, since
the employee tapes, we have to tape as well.. If a non-POBR employee came in end said they wanted

4
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- June 7, 2000
Declaration of Dee Contreras
POBR Claim Response

to tape a meeting, we could refuse and the employee would not have the right to tape. With POBR
employees, we cannot refuse the employee the right to tape, and thus we must tape as well.

As I believe was mads clear at the original test claim hearing, a tape is meaningless without
a transcription. It is unreasonable and unrealistic to think that the process can wait for you to find
the two minutes on the tape that you need, when you can simply say "page 8, lines 11-12", It is
impossible for me to imagine simply listening to all of the tapes-and making a decision based on just
listening to them It would be hard to refer between different tapes and interviews for conflicts.
Furthermore, the internal integrity of the interrogation really requires that you look at the transcript
to compare what was being said later from what was said earlier,

With POBR, the right to tape is that of the peace officer employee. Government Code,
Section 3303(g) does not distinguish between taping an officer who is a witness versus taping an
officer who is the target of an investigation. The public safety officer, whether or not the target of
the investigation, can bring his or her own recording device, and their right to record is independent
of ourright to record. Where it says may be recorded, it in essence requires recording; and doesn’t
- differentiate between interrogation of witnesses and: interrogation as the targeted .employee.
However, because of the fact that "witness" peace officers may subsequently become targets as a.
result oftheir heightened standard of conduct, peace officer witnesses must be taped as well. Finally,
" if you tape all of the peace officers involved in an investigation and do not tape civilian witnesses
as well, you do not have & complete recard.

~ Each and every tape made must be transcribed. It is impossible to review a case without a
transcript. You would have to listen to the tapes of the charging party, witnesses and the targeted
party. Thereafter you are required to consider and resolve conflicts and gaps between stories. It does
not work to do this without & transcript. Without a transeript, it is essentially impossible to compare
the testimony of the various individuals involved for corroboration or conflict: However, with a
transcript, it is possible to flag the transcript where there is a problem as you review it, and you can
annotate the record as well. This allows you to easily compare bstween various interviews and
witnesses. There is no reasonable way to listen to 5 tapes serially and then work through the
conflicts and corroboration, even if you had 5 playback machines operating at the same time.
Additionally, if you did not have a transcript, you would have to create logs of each and every tape,
* 50 you would lmow where to find the information. Each required section would still need research
and this complexity renders the process patently unfeasible, and a case would never get through
review. ‘ ‘

‘Furthermore, the basic concept of due process is that the employee hes notice and an

opportunity to respond. The basic concept of just cause in disciplinary matters is that the employee
had a fair investigation that led to a decision based on the facts elicited in the investigative process,
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not based on extraneous facts, such ag whether you'like the person targeted or not., If there were no
transeripts, and one had to listen to tapes serially, there is the possibility of no discipline, as you
would not be able to easily review the tapes. The other problem which arises is subjective discipline,

" because you are not able to distinguish between the stories of the charged employee and the

witnesses, afid your action would be based upon your visceral response to the tapes, especially the

first and last you had listened to. In addition, tapes play at real time, whereag reading is much faster.

When you have a case with 200 plus interviews and have 80 hours of tapes, it could take months to-
listen to the tapes and try to sort out the facts, However, with transcripts, you can mark them with
color coded flags for different charges, and it would likely take 20% of the time it wou.ld otherwise
take. .

With POBR, we tape civilians as witnesses as well, so that the record is clean. Since you are
taping the swomn staff, you invalidate the integrity of the total process if you do not tape the ciyilian -
individuals. In my experience, outside of the POBR situation, 1t is exh‘emely rare that a department
would tape an’ mvesngatlon ; ’ o :

» When the d.lsc1plme letter 15 issued, we include transcripts of eveiyone interviewed whose -
statement were used 4n taking the disciplinary action.. If there i is a confidential person who was
interviewed, Who adds nothing to the investigation and we will not use them as & vsntness, we may
not give the targeted employee that transcript, But, typically, - the employee gets a copy of every
transcript, including their own. : ;

4.  [Issue of adverse comment ,

- An employee covered by POBR has the right to respond to mformaﬁon Wl'uch is not .
disciplinary; Thus, the employee has the right to compla.m about something that other employees
would not even deal with. As an example if an employee has a bacldog problem; the employee
would be prov1ded & memorandum identifying the backlog; a copy of which would be sent to the
personnel file, The memo would basically'state that these particular items are backed up and need:
to be addressed. The purpose ofthe memorandum is not intended to result in discipline. It is merely
counseling or direction from the supervisor in terms of workflow. It can certainly be viewed as an
adverse comment, because it is not commending the employee on the wonderful- job that was
performed. The employee thus, under POBR, is given the ability to spend whatever time he or she
chooses to respond to it.

To illustrate this, I handled a case which arose in another department and which is
illustrative, The agency did & performance evaluation on a form which is particularly detailed, being

6 pages long with check boxes and room for narrative. There was a lot of narrative in the
performance evaluation which indiceted that the person had problems. In response to the
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performance evaluation, the employes wrote 37 typed, single-spaced pages, asking 1,000 questions.
Each issue in the evaluation evoked questions such as "When did I do that?" and "Who said that I
did that?" These types of questions wete asked about every facet of the evaluation. In this matter,
when I received the comment from the employee, I took the matter home and read it, and then called
the agency and said this is how I would respond. "Dear "X", I have received your response to your
performance evaluation. It has been filed." I suggested that the letter be treated as a rebuttal
document and placed in the personnel file. From my perspective, anyone examining the file would
quickly ascertain that this was not a model employee. However, once the letter was written and
filed, the employee started writing letters to ask why we were ignoring all of the questmns he had
raised. , ‘

With the provision for comment upon adverse comments, you are giving the employee the
opportunity to respond to negative information, and this is an open invitation for anarchists (defined
as employees who will paper the employer to death) to attempt to wreck havoc with the process, and
cause problems for their supervisors, As a result, because the opportumty does exist, some
employees use it as a means of "getting" thelr Supervisors. \

t
o

5. Issue oflegal review

The issue of the necessity for legal review and reimbursement for defense of litigation has
been raised by both the Department of Finance and the Commission’s staff. Hopefully my
experience will help shed light on the necessity for legal review and the necessity to defend declsmns-
in hugauon

‘ " There are two issues which necessitate legal review: making sure that we are in compliance
with POBR, and to make sure decisions are defensible. The necessity for legal review may not be
as necessary if the investigation is taking place within the police department, as the individuals
within the department have had more extensive training in POBR. However, if the investigation
goes outside the department, others may not have had the training in the intricacies of POBR,, which
could result in ligbility for the employer. It is imperative in arder to be in compliance, to know all
of the intricacies of POBR. They are myriad, changing and expanding. For example, ten years ago, -
administrative review meant that someone within the administration reviewed the matter, The courts
have expanded this to mean a full due process hearing.

Meanagers are not necessarily aware of the various court decisions that change and reinterpret
POBR. Ifyou are not continually involved in POBR matters, you may know what the act locked
like the last time you were subject to it, but not necessarily what it looks like at present. Non-
attorneys don’t look at legal advance sheets to see if there are cases which make something new and
exciting in the world of POBR. From the most simplistic standpoint, you need to make sure you are
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in compliance with POBR. AsI am not only the Director of Labor Relations but also an attorney,
the City of Sacramento may not need as much review as other governmental entities. But, as the
penalty for failure to comply, which is to defeat the employer’s contemplated actlon, may have far
reaching repercussmns it is unperatxve that comphance be had.

The second reason is to make sure that, from a litigation protection standpoint, our attorneys
are comfortable with the decisions we are making in regard to matters covered by POBR, as they
may have to defend them. While attorneys in the City do not determine the level of discipline and
policy issues which may be involved, if we are sued, they are the ones who have to defend the
action. They must be included and brought on board early in the process, to make sure from a
litigation perspective we are not walking into qmcksand that will make it more dlfﬁcult to protect
ourselves : :

POBR has been substantially expanded by case law. To some extent, protections have been
strengthened by amendments to the act, which was clearly intended to protect the employee against
the abuse of'the employer. However, the situation has reached the point where POBR can be abusive
to the employer. Youmust worry about and concern yourself with POBR ‘issues which have not yet
been adjudicated. If the union or employee doesn’t like what you are doing and how you are
handling something, they can simply opt to litigate the matter and seek to have the law expanded to
further abrogate management rights. Furthermore, unions and employees have been pretty
successful at extending the reach of POBR. Because thereisno oversight body that enforces POBR-
except the courts, as the employer you are at the mercy of the courts, There is no real essence of
constancy in the expectations between various state jurisdictions, and each judge rules based on his
or her own standard of right and wrong. Few superior court judges, and fewer appellate court judges,
have had any experience in labor law, thus they often try to interpret labor provisionsin the context
of traditional contract law, which does not help the situation at all

~ Courts have been more than willing, in most cases, to expand the penumbra of the act. The
courts continually add pieces to it, or strengthen it in terms of what their expectations are.
Originally, POBR was an administrative process or review, to ensure that peace officers were not
receiving less than other employees in terms of some kind of protection, particularly in light of their
heightened responsibility, However, POBR has become a due process right in & range of areas that
would never be afforded any other employee.

As experienced in real situations, the employee will first raise an allegation of a POBR

- violation to see if he or she can pressure you into changing your decision. You have a management
right to move or reassign people. An extreme case like this occurred when we had a unit of officers
who were engaged in marginal behavior relative to the courts in terms of falsifying affidavits for the
issuance of warrants. When we discovered this, we wanted to pull these individuals out of their
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* assignments and put them somewhere where these employees could do substantially less harm while
the allegations were investigated. The courts have agreed that we could do this. There'is some irony
in that we could take all those people and put them on paid administrative leave at home. However,
it is a POBR violation to move them from one assignment to another over their objections if the
employee sees it as a punitive measure. From a management perspective, it is insane to leave
employees in this position during the investigation;, but that was the message. It is absolutely.stupid:
we can pay them to stay at home, but we can’t move them because-a punitive transfer is covered
under POBR. :

Another example that demonstrates the problem of how POBR violation allegations may
arise from employees and their unions arose in a budget reduction, arguably layoff, process, When
we did staff reductions as a result of the 1992 budget, we eliminated 2 units in investigations, which .
ig & specific assignment which also has additional detective pay. Basically, we implemented the staff:
reductions as though it were a layoff: we took the less senior people.and moved them out of the
units, being a total of approximately-2 sergeants:and 8 officers. The employees raised all kinds of

_objections to their transfers generally, and specifically to loss of detective pay, sven though the
collective bargaining agreement says that detective pay is assignment pay for working in detectives
and investigations and is not subject to POBR.

When we transferred these individuals out of investigations due to elimination of the 2 units,
in what should be viewed as an absolute management right to determine the number of people who
do a specific job, and even though the collective bargaining agreement says that loss of detective pay
is-not covered by POBR, because the transfer would actually involve the loss of pay it was alleged
that the transfers were punitive and the SPOA union threatened us with litigation. It did not make
any difference that the reason for the elimination of the 2 units was budgetary and that it was done
on the basis of seniority. If we had removed individuals from the units on other than the basis of
seniority it clearly would have been individualized and based on merit, thus arguably triggering
POBR as it could reflect on the individual employee However, POBR created an opportunity out
of thin air and made it more difficult and expensive to accomplish this reallocation of personnel.
The City ultimately paid the employees detective pay for an additional 4 to 6 months after the
employees were transferred in order to avoid costly and protracted litigation with an uncertain
outcome, which could have had financially ruinous results at a time when budget cuts generated the
action in the first place. : :

Litigation is easily brought by employees and their unions involving actions which are
alleged to be violations of POBR, sometimes for purely tactical reasons. It is not necessary that
there have in actuality been a violation of POBR for one to be alleged. Between tactical reasons and
a desire to expand the protections afforded to employees, litigation in this area is rampant. In order

to preserve the right of the employer to appropriately manage the department and preserve
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management rights, it is imperative that these actions be defended and they arise as a direct
consequence of the legislation itself, '

6. Overtime reguests

Since the police department is a 24 hour, seven day a week operation, someone is always
* goingto be off from their regular work, which means that an interview will frequently be subject
to overtime pay. Whenever possible; we try and pay the overtime to the interviewing staff] and not
the person being investigated, However, if the person is placed on administrative leave, which is
time when the person is not allowed to work on the premises but is being paid, we do change the
shift to days to avoid these additional costs. Changing the shift may ignite allegations. of POBR
violation due to the requirement to interview on their regular shift/awake time.One individual placed .
on administrative leave who worked a shift other than days, objected and said it was & violation as
hig change in shift was punitive and a violation of POBR. In order to address this type of complaint,
we have ended up leaving the employee on his evening shift on administrative leave, but requiring
that he ‘call in and report several times an hour throughout his shift.

Regarding Government Code Section 3303 (), we typically try to question officers when they
are on duty. If the allegations are very serious, we do place them on administrative leave. If the
allegation is such that if it were true we would terminate the individual, we place that person on
edministrative leave at the commencement of the process. In many cases, it is not clear that the
problem is serious until you have interviewed several individuals. However, if the charges are such.
that you are likely to terminate the employee, and the employes is aware of that fact, the employee
can wreck an enormous amount of havoc in the workplace. As aresult, that person is placed on paid
administrative leave to make sure he or she is not in the workplace.

7. Conclusion - -

I intend to be present at the Commission’s hearing of July 27, 2000, and will be happy to
address any issues or questions about the practical application of this law.

I declare under penalty of perjury that the foregoing is true and correct, and that this
declaration is executed this 7* day of June, 2000 at Sacramento, California.

&@W

Dee Contreras
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DECLARATION OF SERVICE

State of California
County of Sacramento

I am at all times herein mentioned, over the age of eighteen years, and not a party
to nor interested in the within matter. I am employed by DMG-MAXIMUS, INC. My
business address is 4320 Auburn Blvd., Suite 2000, Sacramento, CA 95841, County of
Sacramento, State of California.

That on the 7th day of June, 2000, I served the Response to chue’st for Furhter
Comments dated May 16, 2000 and May 26, 2000, by Claimant, City of Sacramento,
CMS 4499, Peace Officers Procedural Bill of Rights on the interested parties by placing
the document listed above in a sealed envelope with postage thereon fully prepaid, in the
United State mail at Sacramento, Celifornia, addressed as set forth in the Attachment 1,
attached hereto and incorporated herein by reference.

That I am readily familiar with the business practice of DMG-MAXIMUS, .INC, for
collection and processing of correspondence for mailing with the United States Postal
Service; - and that the correspondence would be deposited within thé United States Postal
Service that same day in the ordinary course of business. Said service was made at a
place where there is delivery service by the United State mail and that there is'a regular
communication by mail between the place of mailing and the place so addressed.

[ declare under penalty of perjury that the foregoing is true and cotrect, and that this
~declaration is executed this 7th day of June, 2000 at Sacramento, California,

&/}%@W @

Decl ant
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ATTACHMENT 1

Mr. James Lombard, Principal Analyst (A-15)
Department of Finance

915 L Street, Room 8020

Sacramento, CA 95814

Mr, Don Benninghoven, Executive Director
CCS Partnership

1100 K Street, Suite 102

Sacramento, CA 85 814

Ms. Carol Berg, Ph.D,

Bducation Mandated Cost Network
1121 L Streset, Suite 1060
Sacramento, CA 95814

Mr. Paul Minney, Interested Party
Girard & Vinson -

1676 N. California Blvd., Suite 450
Walnut Creelk, CA 94596

Mz, Andy thols -

Vavrinek, Trine, Day & Co., LLP
8300 Fair Oaks Blvd., Suite 403
Carmichael, CA 95608 _

Ms. Elsie S. Rose, Chief Counsel
State Personnel Board

801 Capitol Mall, MS-53
Sacramento, CA 95814

Mz. Floyd Simomura, Chief Counsel MIC-83
Department of Finance :

State Capitol, Rom 1145

 Sacramento, CA 95814

- Mz, Edward J. Takach, Labor Relations Officer
Department of Employes Relations
921-10" Street, Room 601
Sacramento, CA. 95814-2711
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Mr. Michael Vigliota, Paralegal
Santa Ana Police Department
City Attorney’s Office

60 Civic Center Plaza

Santa Ana, CA 92702

Mr, Paige Vorhies (B-8), Bureau Chief
State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500

Sacramento, CA 95816 .

Mr, David Wellhouse
Wellhouse & Associates
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826

Ms. Marcia C. Faulkner, Manager, Reimbursable Projects

County of Sen Bernardino

Office of the Auditer/Controller
222 W. Hospitality Lane, 4" Floor
San Bernardino, CA 92415-0018

Ms. Connie Peters

Youth & Adult Correctional Agency
1100 11" Street, 4" Floor
Sacramento, CA 95814
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.‘:"s‘tato of California " : ‘ . Kathieen Conn

EXHIBIT G

emorandum

To

From :

-Subject:

"~ Number of new cases added during the fiscal year

Camille Shelton  Date: Jume 14, 2000
Staff Counsel ' : S |

Commission on.State'Mandates - - RECEIVED

880 Ninth Street, Suite 300

- Sacramento, CA 95814 o , o o JUN. 15 2D[|[]

COMMISSION ON

State Controller's Office L et atyideiudd
Palge V. Vorhies, Chiaf M . STATE MANDATES

Bureau of Payments

Comments on Claimant's Proposed Parameters and Guidelines

Peace Officers Procedural Bill of Rights, CSM-44989

Government Code Sections 3300 through 3311

Statutes of 1976, Chapter 465; Statutes of 1878, Chapters 775,1173,1174 and 1178;
Statutes of 1978, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982,
Chapter 994; Statutes of 1983, Chapter 964; Statutes of 1983, Chapter 1185; and
Statutes of 1290, Chapter 675

City of Saoramento Claimant

At the May. 24, 2000, pre-hearing conference at your office, you requested
comments on the above subject.

" We suggest the following language be added to the parameters and guldetlnes

under VI Supportmg Data:

Number of cases in process at the beginning ot the fiscal year

Number of cases completed or closed during the fiscal year
Number of cases in process at the end of the fiscal year-

Claimants would provide this. inform:—ttion to validate the quantity of work performed

for which costs are claimed. In addition, collection of this data would be valuable for .
use in a future conversion of the eXIstlng actual costs reimbursement methodology

to a unit rate basis. .

If there are any questions, | can be reached at telephone (816) 3232199,

PWV:joy

Enclosure: Mailing List
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. PROOF OF SERVICE BY MAIL

CSM - 4499
|, the undersigned, declare as follows:

| am a citizen of the United Stétes and a resident of the County of Sacramento. | am
over the age of 18 years and not a party to the within action. My place of employment
and business address is 3301 C Street, Suile 500, Sacramento, California 958186,

On June 14, 2000, | served the attached recommendation of the State Conftroller's
Office by placing a. true copy thereof enclosed in a sealed envelope addressed to each
of the persons named below at the addresses shown and by depositing said envelopes
in the United States mail at Sacramento, California, with postage therson fully prepaid.

Mr, Paige Vorhies

State Controller's Office A
Division of Accounting and Reporting
301 C Street, Suite 500

Sacramento, CA 95816

Mr. Don Benninghoven
Executive Director

CCS Partnership

1100 K Street, Suite 201
Sacramento, CA 95814

~Ms. Annette Chinn

Cost Recovery Systems
1750 Creekside Oaks Dr., Suite 290
Sacramento, CA 895833-3640

Interested Party

Mr. Paul Minney .

Girard & Vinson

1676 N. Califarnia Blvd., Suite 450
Walnut Cresk, CA 84596 |

Ms. Dee Contreras

Director of Labor Relations
City of Sacramento

. 821 10th Strest, Room 601
Sacramento, CA 85814-2711

Mr. James Apps
Department of Finance |
215 L Street

Room 8020 ,
Sacramento, CA 95814

Mr.-Allan Burdick
DMG- MAXIMUS
4320 Auburn Bivd.-
Suite 2000
Sacramento, CA 95841

- Ms, Carol Berg, Ph.D.

Education Mandated Cost Network
1121 L Street, Suite 1060
Sacramento, CA 85814

Mr. Andy Nichols

~ Vavrirek Trine Day & Co., LLP

8300 Fair Oaks Blvd.,
Suite 403 -
Carmiichael, CA 25608

Ms, Ferlyn Junio

DMG MAXIMUS

4320 Auburn Bivd,,
Suite 2000
Sacramento, CA 25841

1006



Ms. Connie Peters

Ms. Elise S. Rose

Youth & Adult Correctional Agency Chief Counsel

1100 11" Strest
4% Floor
Sacramento, CA 95814

. Mr. Floyd Shimomura
Chief Counsel, MIC-83
department of Finance
State Capito|, Room 1145
Sacramento, CA 85814

Mr. Michael Vigliota, Paralegal
Santa Ana Police Department
City Attorney's Office
80 Civic Center Plaza
Santa Ana, CA 92702

State Personnel Board
801 Capitol Mall, M5-53
Sacramento, CA 95814

Mr. Edward J. Takach

Labor Relations Officer
Department of Employee Relations
921 10" Street, Room 601
Sacramento, CA 95814-2711

| declare under penalty of perjury that the‘foregoing is true and correct.

Executed on June, 14, 2000, at Sacramento, California.

Emelda M. Lowi-Teng

1007



1008



§ f
STATEJCALIFDHNIA

COMMISSION ON STATE MANDATES
gBO NINTH STREET, SUITE 300
e "QAMENTOQ, CA B5B14
|E: (516) 323-3562
(B18) 445-0278
All: caminfo@csm.ca.gov

June 20, 2000

Ms, Pamela A. Stone

Legal Counsel

DMG Maximus

4320 Auburn Blvd., Suite 2000
Sacramento, California 95841

And Affected State Agencies and Interested Parties (See Attached Mailing List

RE: Draft Staff Analysis and Claimant’s Proposed Parameters and Guidelines as
Modified by Staff (July 27, 2000 Hearing)
Peace Officers Procedural Bill of Rights, CSM- 4499
Government Code Sections 3300 throngh 3311 '
Statutes of 1976, Chapter 465; Statutes of 1978, Chapters 775, 1173, 1174 and
1178; Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of
1982, Chapter 994; Statutes of 1983, Chapter 564; Statutes of 1989, Chapter 1165
and Statutes of 1990, Chapter 675
City of Sacramento, Claimant

The draft staff analysis and Claimant’s Proposed Perameters and Guidelines, as Modified
by Staff, are complete and enclosed for your review and comment. The hearmg on the
parameters and guidelines is set for July 27, 2000.

Written Comments

Any party or interested person may file written comments on the draft staff analysm and
the Claimant's Proposed Parameters and Guidelines, as Modified by Staff, by

July 5, 2000. Please be advised that the Commission’s regulations require comments filed
with the Commission to be simultaneously served on other interested parties on the mailing
list and accompanied by a proof of service on those parties.

Hearing '
The hearing on the parameters and guidelines is set for July 27, 2000 at 9:30 in Room 126
of the State Capitol, Sacramento, California. If you would like to request a postponement
of the hearing, please refer to section 1183.01(c) of the Commission’'s regulations.

‘Please contact Camille Shelton, Staff Counsel, with questions regardtng the abové. :
Smcerely, ( .
u/ M//r\,

Paula Higashi
Executive Director

¢. Mailing List
‘Enc.
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Heering Date; July 27, 2000
Flle Number; CSM 4490 |
f\mandates\\4499\draftPsGa

ITEM#

DRAFT PROPOSED PARAMETERS AND GUIDELINES
Government Code Sections 3300 through 3310

 As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178,
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter
994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
Statutes of 1990, Chapter 675

" Peace Officers Procedural Bill of Rights

- Executive Sumniary

[To be completed for Final Staff Analysis]

Summary of the Mandate

In order to ensure stable employef-employee relations and effective léw enforcement
services, the Legislature enacted Government Code sections 3300 through 3310, 1cnown as
the Peace Officers Procedural Bill of Rights (POBAR).

The test claim legislation provides procedural protections to peace officers employed by
local agencles and school districts when a peace officer is subject to an interrogation by the
employet, is facing pumtlve action or receives an adverse comment in his or her personnel
file. The protections required by the tést claim legislation apply to peace officers classified
as permanent employees, peace officers who serve at the pleasure of the agency and are

terminable without canse (“at-will” employees), and peace ofﬁcers on probatmn who have
not reached permanent status, :

On November 30, 1999, the' Commission adopted its Statement of Dec1s1on that the test
claim legislation const1tutes 2 partial reimbursable state mandated program within the

meaning of article- XTI B, section 6 of the Cal1forn1a Constfcunon and Government Code
section 17514 (BExhibit ).

Background

On December 29, 1999, the claimant, the City of Sacramento, submitted proposed
parameters and guidelines on the mandated program (Exhibit ). The claimant’s

proposed parameters and guidelines were meiled to interested parties for review and
comment. On January 19, 2000, the Commission received written comments from the.
Department of Finance (Exhibit ), On February 23,2000, the claimant filed a response
to the Department of Finance’s comments (Exhibit ). On May 24, 2000, a pre-hearing
conference was conducted at the request of the claimant, Following the pre-hearing
conference, staff requested further comments from the claimant, state agencies and .
interested parties (Exhibit ). On June 7, 2000, the claimant responded to staff’s request
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(Exhibit ). On June 14, 2000, the State Controller’s Office submitted comments
requesting that specified language be added to Section VI., Supporting Data, in order to
validate the quantity of work performed (Exhibit ). No other written comments have
been received. ‘ :

STAFF ANALYSIS

Staff reviewed the claimant’s proposed parameters and guidelines and the comments
submitted by the parties. Staff has modified the claimant's proposed parameters and
guidelines, as reflected by underline and strikeout, to conform the parameters and
guidelines to the test claim legislation and the Commission’s Statement of Decision.

(See page . ).

The main issues in d15pute concern the activities listed in Section IV. Reimbursable
Activities. Staff’s mochﬁcatlons to this section are described below.

Section I'V. (A), Admlmstratlve Activities

The claimant’s proposed parameters and gmdelmes include the followmg administrative
activities:

“1. Developmg or updating policies, procedures, manuals and other
materials pertaining to the conduct of the mandated activities.

2. Attendance at specific training for human resources, law enforcement
and legal counsel regarding the requirements of the mandate.

3. ‘Maintenance of the systems to conduct the mandated activities.

4, Providing direct supervision over the agency staff performmg the -
- mandated activities.” -

The Department of Fmanoe states that “mamtenance of the systems to conduct the
mandated activities” is too ambiguous. Staff agrees.

Before the test claim legrslatron was enacted, local law enforcement agencies were
conducting mvestrgatlons issuing disciplinary actions, and maintaining files for those
cases. Thus, “maintenance of the systems to conduct the mandated activities™ is too broad.
Accordingly, staff has modified this component to provide that claimants are eligible for
reimbursement for “updating the status report of the POBAR cases.” '

Staff has also modified the claimant’s proposed parameters and guidelines by striking the
proposed activity of" “providing direct supervision over the agency staff performing the
meandated activities.” If a claimant is requesting reimbursement for an employee providing
direct supervision regardmg the mandated activities, the claimant simply has to comply
with Section V., Claim Preparation and Submission, and submit supporting documentation
to the Controller § Office identifying the employee, describing the reimbursable activities
performed, and the actual time devoted to the mandated activity. Thus, adding a separate'
component in Section IV. for employee supervision is duplicative and not necessary.

Finally, staff has designated the administrative activities as on-going activities. Due to 2
lack of specificity in the test claim legislation, hundréds of court cases have been, and

" continue to be issued. The case law has provided new interpretations of the legislation and
clarified the responsibilities of local agencies. Thus, staff finds that it is reasonably
necessary for local agencres to update their internal pohcles and procedures, and train their
employees on an on-going basis.

Thus, staff’s modifications to Section IV. (A), are as follows: °
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“A. Administrative Activities (On-going Activities)
1. Developing or updating internal policies, procedures manuals and other
materials pertaining to the conduct of the mandated activities.

2. Attendance at specific training for human resources, law enforcement and legal
counse] regarding the reqmrements of the mandate,

Section IV. (B), Administrative Appeal

The Commission’s Statement of Decision includes a list of act1v1t1es the Commrssmn
found to be reimbursable under article XIII B, section 6 of the California Constitution.
- The first activity listed in the Statement of Decrsron states the followmg

“Providing the opportunity for an administrative eppeal for-the following disciplinary
ections (Gov. Code, § 3304, subd. (b)):

«  Dismissal, demotion, suspension, salary reduction or written reprimand received by
probationary and at-will employees whose liberty interests are not affected (i.e.; the
charges supporting a dismissal do not harm the employee s reputation or ab111ty to
find futire employment)

. Transfer of permanent, probatlona.ry and at-wﬂl employees for purposes of
punishment; .

* Denial of promotion for permanent probatronary and at-will employees for reasons B
other than merit; and

o Other actions against permanent, probatlonary and at-will employees thet result in
dlsadvanta.ge, harm, loss or hardsh.tp and impact the career opportumtres of the
employee.”

The claimant’s proposed parameters and gurdelmes includes the langnage provrded above,
but also adds the following italicized phrase; “Prowdmg the opportunity for, and the
conduct of an administrative appeal for the following cl.tsc1p1mm'y actions, together with -
the defense of same in any court proceeding.” Thus, the claimant is requesting attorneys’
fees, witness fees, and all associated court costs in defense of its case.

The Deparhnent of Finance contends that legal defense costs ars not re1mbursable They
state-the following:

“While providing the opportumty for and the conduct of an admmrstratwe

appeal was included in the. Commission’s Statement of Decision, there is
" no reference to the defense of same in any court proceeding, It is not

clear to us that the Commission’s approval of the costs.of an
administrative appeal in its decision necessarily extendsto or '
encompasses judicial review, Unless the claimant can establish a nexus ™
between the two processes, we believe that it is not ppropriate to mclude
the costs of the latter in these parameters and guidelines,”

In response, the claimant cites Government Code section 3309, 5,8 statute mcluded in the
test claim legislation, to assert tbat the test claim Ieglslatron gives the superior court
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original Junsdacnon over any proceedmg brought by g peace officer for alleged POBAR
. violations. A

Government Code section 3309 5 states the followmg

“(a) It shall be unlawful for any public safety department to deny or reﬁ.lse
to any public safety officer the rights and protecnons guaranteed to them -
by this.chapter.

(b) The superior court shall have initial jurisdiction over any procoeding
brought by any public safety officer against any public safety department
for alleged violations of this chapter, '

(c) In any case where the superior court finds that a public safety
department has violated any of the provisions of this chapter, the court
shall render appropriate injunctive or other extraordinary relief to remedy

- the violation.and to prevent future violations of & like or similar nature,
including, but not limited to, the granting of a temporary reéstraining order,
preliminary, or permanent injunction prohibiting the public safety
department from talcmg any punitive action agamst the public safety
officer.”

The claimant also states that “although at first blush it would seem that only those actions
involving a violation by the public entity of the officer’s rights under POBAR would be .
subject to judicial review, that is not what has occurred in practice.” The claimant, citing
the case of Fulkuds v. City of Angels', contends that the courts have expanded the judicial
review of POBAR cases to an independent review of'the validity of the final administrative
decision. The claimant therefore asserts that reimbursement should be required for all
costs related to defending the agency’s final administrative decision in court.

Staff disagrees with the claimant. The Fukuda cese, cited by the claimant, involves an
administrative mandamus proceeding under Code of Civil Procedure section 1094.5
brought by a police officer against his employer. following the employer’s final decision to
discharge the plai.ntiﬁ. A writ of manda;nus proceeding under Code of Civil Procedure
section 1094.5 is available to review “any final administrative order or decision made as
the result of a proceeding in Which by law & hearing is requ.u:ed to be given, evidence is
required to be taken, and discretion in the determination of facts is vested in the inferior

* tribunal, corporation, board, or officer.” Thus, the plaintiff in Fukuda WEeS attackmg the
validity of the employer's fma.l decision of mscharge

The plaintiff in Fukuda, howovor, did »ot allege any POBAR violations. In fact, 'the test
claim legislation is not even mentioned in the case. ‘The plaintiff was simply contestmg the

final disciplinary action taken by the employor Thus, staff finds that the Fukuda case is
not relevant here. :

Moreover, even before POBAR was enacted, a peace officer could file a court action under,
Code of Civil Proceduro section 1094.5 attaclqng the vahd1ty of the agency’s final
ChSClpllIlEIy decision.? A peace officer can also file a civil suit for damages as a result of

an agency's disciplinary act1on even in the absence of POBAR. Thus, defending such
lawsuits is not new. S :

.} Fukuda v. City of Angels (1999) 20 Cal.4" 805, (Bxhibit ")

? Code of Civil Procedure section 1094.5 was originally added by the Leglslamre in 1945 (Stats. 1945, ch.
358),
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Accordingly, staff finds that defending a lawsiit attacking the validity of the final
disciplinary action does net constitute & reimbursable a state mandated activity.

Staff also finds that activities resiilting from Government Code section 3309.5 cannot be
included in the parameters and giidelines because the Commission has hot made a test
claim finding that section 3309.5 constitutes a reimbursable state mandate under article
X1I B, section 6 of the California Constitution. That section gives the superior court”’
~original jurisdiction over proceedings alleging that a local agency has violated a peace
officer’s POBAR rights," Section 3309.5 was specifically designedto allow a peace officer
to pursue a remedy 1mmed1ate1y in the courts dumng the investigation and not reqmre that
.the officer wait until after the administrative appeal.’ Although section 3309.5 is part of
POBAR, the claithants never alleged duting the test claim hearing, or in response to the
Commission’s Statement of Decision, or during the hearing onthe Statement of Dec1s1on
that section 3309.5 imposes reimbursable state mandated aot1v1t1es

Accordingly, staff has mod1ﬁed the claiment's proposed parameters and gmdelmes by
striking out the words “together with the defense of serne in any court proceedmg

In addition, staff has included the Commission’s 1ecogmuon that Governmer_lt Code
section 3304 was amended in 1998 (Stats. 1998, ch, 748) to limit the right to an
administrative appeal to the chief of police and those.employees who have successfully
completed probation. (See page 10 of the Statement of Decision.) The amendments
became effective on January'l, 1999, Thus, claimarits are eligible for reimbursement for
providing the opportunity for an administrative appeal to probationary and at-will

_ employees, except the chief of police, only until December 31, 1998.

Thus, staff has modified Section IV, (B) as follows:

“B. @ﬂ—@@iﬂg—A&%ﬁ‘l‘&éﬁ Administrative Apgeal

1. Reimbursement period of July. 1, 1994 through December 3 1, 1998 Th 4
administrative appeal activities listed below apply to permanent emmvees at-will

employees. and probationary emplovees. -

1 Prov1dmg the opportunity for, and the conduct of an admlmstrahve appea.l for
the following disciplinary actions, 3715 R :

proeseding (Gov. Code, § 3304, subd. (b)): i

» Dismissal, demotion, suspension, salary reduction or written reprimand
received by probationery and at-will employees whose liberty interest are not,
affected (i.e.: the charges supporting a dismissal do not harm the employee B
reputation or abjlity to find future-employment); ‘ 4

e Transfer of permanent, probationary ancl at-will: employees for purposes of
pumshment,

e Denial of promohon for permanent, probatmnary and at-will employees for
reasons other than merit; and

¢ Other actions against permanent probahonary and at-will employees that result
in disadvantage, harm, loss or hardship and J.mpact the career opportunities of
the employee

3 See, Mounger v, Gates (193 Cal.App.3d 1248, 1256 (Bxhibit ).

4 Bxhibit ___, Test claim filings submitted by the claimant, August 26, 1999 Hearmg Transcript (test claim
hearing), November 30, 1999 Hearmg Transcript (SOD hearing).
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Included in the foregoingybutnetlimited thereto; are the preparation and review of the
various documents to commence and proceed with the administrative hearing; legal
review and assistance with the conduct of the administrative hearmg, preparation and
service of subpoenas, witness fees, and salaries of employee witnesses, including
overtime; the time and labor of the administrative body and its atfendant clerical

services, the preparation and service of any ru.lmgs or orders of the adrmmst'atwe
body '

Ro1mbursement penod beginning January 1, 1999 The adnumstratwe appeal
activities listed below apply to permanent employees and the Chief of Police

—Providing the oggor’mmm for, and the conduct of an adm:mstaﬂve apgeal for th
following disciplinary actions (Gov. Codc. § 3304. subd. (b)):

] D1srmssal, demotion. suspensmu, salary reduction or written reprirha.nd
- received by the Chisf of Police whose liberty interest is not affected (i.e.: the

charges supporting & dlsrmssal do not harm the emnlovee 5 I'GD'IJIEthII or ability
to find firture emnlovmenﬂ

« Transfér of permanent emolovees for purposes of punishment;

« " Denial of promotlon for permenent employees for reasons other than merlt, and

s ' Other actions agamst gcrmanent emplovees or the Chief of Pohce that rcsult in
dlsadvantage, harm. loss or ha.rdslnp and impact the career opportumﬁes of the °
mployee : .

Included in the foregoing are the prepa:atmn and review of the various documents to
commence and proceed with the administrative hearing; legal review and agsistance

with the conduct of the administrative hearing: preparation and service of subpoenas,

witness fees. and salaries of employee witnesses, including overtime: the time and

labor of the administrative body and its attendant clerical services: the grepara‘uon and
service of any rulings or orders of the adrmmsh'anve bodx "

Section IV, (C), Interrogatlons
The Commission found that several activities required by the test clalm 1eg151at1on

involving the interrogation of a peace officer constituted reimbursable state mandated
activities. (See the Commission’s Statement of Decision, pages 25 and 26:)

- The claimant contends that all of the mteno gation activities found by the Commission to
be reimbursable apply not only to the peace officer employee under investigation, but also
~ to civilian and peace officer witnesses. For example, the claimarit states the following:

“Government Code Section 3303(g) does not distinguish between taping

an officer who is a witness versus taping an officer who is the target of an. -
‘investigation, The public safety officer, whether or not the target of the
investigation, can bring his or her own recording device, and their right to
record is independent of our right to record. Where it says may be
recorded, it in essence requires recording, and doesn’t differentiate
between interrogation of witnesses and interrogation &s the fargeted
employee. However, because of the fact that ‘witness' peace officers may
subsequently become targets as a result of their heightened standard of
conduct, peace officer witnesses must be taped as well. Finally, if you
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tape all of the peace officers involved in an investigation and do not tape
civilian witnesses as well, you do not have a complete record.™

Government Code section 3303, which addresses investigations and interrogations,
expressly states in the first paragraph that the rights' granted with regard to interrogations
apply only when a peace officer is under investigation that could lead to punitive action.
The first paragraph of section 3303 states in pertinent part the following:

“When any public safety officer zf& under investigation and subjected to
interrogation by his or her commanding officer, or any other member of
the employing public safety department, that could lead to punitive action
[defined in the test claim legislation as dismissel, demotion, suspension, -
reduction in salary, written reprimand, or transfer for purposes of
punishment], the intérrogation shall be conducted under the followmg
conditions.” (Emphasis added.)

Thus, based on the language of section 3303, staff finds that the rights granted by POBAR,
including the right to tape an interrogation, do not extend to-civilian witnesses.

However; staff agrees with the claimant that POBAR rights under Government Code
section 3303 do aftach when & peace officer is interrogated as a witness to an incident since
the officer’s own actions regarding the incident can resuit in pum’uve action. The claimant
provides the following exemple: :

For exa,mple, an actual case situation occurred wherein there was an
allegation that an officer failed to handle a particular call properly, that
there wag the possibility of excessive force was used and the individual -
was in the hospital. Given the seriousness of the allegations, we
commenced speaking with the witnesses immediately. Everyone involved
except the complainant, from the officer who was glleged to. have used -

~ excessive force, as well as his sergeant, was & peacs officer covered by
POBR. When the sergeant, who was thought to be a witness, came in for -
questioning, he was informed that the subject of the questioning was one
of his subordinate officers. However, in the course of discussions with the

: serg'eant it became apparent that he failed to file a required form when a
person is hospltalmed or injured, In Sacramento City, when someone is .
injured, the sergeant is required to file & form which is an alert to indicate
that the arrestee has been hospitalized. In this situation, as you wallk

. through the incident, we became apprized that the sergeant failed to file the
required form.”

-----------------------------------------------------------------------------------------

“In the normal due process case, the employee would have uttéred
statements which indicated that he did not file the appropnate form, you
could agk him whether or not he had filed the form, and the issue would be
over. However, with POBR, you have to give the sergeant, who was

previously called as a witness, & copy of the transcript of his prior

. testimony as he is entitled to it since he was interrogated on the matter
previously in the officer’s case. Since younever know when & witness
may end up being the subject of discipline, not only do you have to more
carefully prepare each case, but you may also have to tape record each

5 Bxhibit

1017



peace officer’s testimony should the eventuality occur that the witness
becomes the target of an investigation. This is Just an example of why
there needs to be more and thorough prepsrahon

“As any peace officer who is a witness in the course of one md1v1dual’
investigation could become the subject of their own investigation, it is
imperative to do more preparatlon prior to the initial questioning. We now
perform a more complete review to escertain that witnesses who may
become subjects are identified prior to interrogation. w6

Thus, staff has added the following paragraph to Section IV. (C) of the proposed
parameters and guidelines: ‘

“Claimants.are ehg1ble for reimbursement for the performance of the
activities listed in this section only when a peace officer is under
mves‘uga‘don, or becomes a witness to an incident under mvest1ga1:10n, and
is subjected to an interrogation by the commanding officer, or any othet
member of the employing pubhc safety department that could lead to
dismissal, demotion, suspension, reduction in salary, written reprimand, or
transfer for purposes of punishment. (Gov. Code, § 3303.)" ‘

Steff has aldo added the following pe.ragraph which was included on page 12 of the
Commission’s Statement of Decision and expressed in Government Code section 3303,
subdivision (i): :

“Claimants are not eligible for reimbursement when an interrogetion of a
peace officer is in the normal course of duty, counseling, instruction, or
informal verbal admonishment by, or other routine or unplanned contact
with, & supervisor or any other public safety officer. Claimants are also
not eligible for reimbursement when the investigation is concerned solely
and directly with alieged criminal activities. (Gov. Code, § 3303, subd.

@)

Section IV, (C) (1) gnd (2), Compensation end Timing of an interrogation. Interrogation
Notice

The Commission’s Statement of Decision includes the following relmbursable activity:

“Conducting an interrogation of a peace officer while the officer is on -
duty, or compensating the peace officer for off-duty time in accordance
with regular department procedures. (Gov. Code, § 3303, subd. (a).)”

This activity was derived from Government Code section 3303, subdivision (a), whlch
establishes the timing and compensanon of a peace officer subject to an interrogation.
Section 3303, subdivision (a), requires that the interrogation be conducted at a reasonable
hour, preferably at a time when the peace officer is on duty, or during the normal waking
hours of the peace officer, unless the seriousness of the investigation requires otherwise.
At the test claim phase, the claimant contended that this section resulted in the payment of

overtime to the peace ofﬁcer employee. (See page 12 of the Cormmssmn 5 Statement of
Decision.) ‘

“The claimant’s proposed parameters and guidelines restates the activity as expressed in the
Statement of Decision, but also adds “the review of the necessity for the questioning and

§ Exhibit _ , pages2 and 3,
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responses given” as a reimbursable component. The claumant’s proposed parameters and
guidelines state the’ followmg ~

“Conductmg an interrogation of & peace ofﬂeer while tbe officer is on
duty, or compensating the peace officer for off-duty time in accordance
with regular departmenit procedures. (Gov. Code, § 3303, subd. (z).)

“Included in the foregomg, but not limited thereto, is the review of the 4
necessity for the questioning and responses given; providing notice to all
parties concerned of the time and place of the interview and scheduling.
thereof; preparation and review of overtime compensation requests;

review of proceedings by counsel.” (Emphasis added.)

Followiﬁg the pre-hearing conference in this case, staff requested further comments-on the
proposed activity “to review the necessity for the questioning and responses given” to
determine if the activity was consistent with, and/or reasonably related to, the

leglslanon

In responsé to staffs request the claimant asserts that it is more difficult to prepe.re for an-
1nvest1gat10n under POBAR because Government Code section 3303, subdivision (c),
requires that the employee receive prior notice 1dent1fymg the nature and subject of T.he
questioning. The claimant states the following:

- “It is more dlfﬁcult to prepare fot an 1nvest1gat10n mvolvmg a peace

officer than it is for those who are not entitled to POBR rights, In the
normal due process case involving an employee who is not entitled to
POBR rights, you do not have to inform the employee about the nature and .
subject of the questioning, and you do not have to prepare questions
focused upon a particular area, seeking to-get the information you can from
the employee. In non-POBR matters, you can explore other areas in the
questioning as they a.nse, which allows for a much.more free-form
questioning process.”

“In contrast, however, with employees covered by POBR, you must tell the
employee prior to the initial questioning what the purpose of'the meeting
is, what it is you will be disciigsing with him or her, and you have to be
prepared to be clearly on point as to where you are going and your
expectations about the questioning process. You cannot engage in broader
questioning for information, because the:employee has the right to know
the subject about which ke or sheis bemcr mterrogated il

The claimant further states the following:

_ “As any peace officer who is a witness in thé -course of one individual’s
investigation could become the subject of their own investigation, it is
imperative to do mere preparation prior to the initial questioning. We
now perform a more complete review to ascertain that w11:nesses who may
become subjects are identified prior to 1nterrogat10n

“Obviously, if you are going to re-interview & peace ofﬁcer, you have to

be prepared to give them a copy of their prior transeript, You also have to |
g0 back and review it, to make sure where conflicts with what transpired
previously in order to ask intelligent questions. In a non-POBR matter,

7 Exhibit, pages 1 and 2.
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you can follow up by asking additional questions without regard to the

- reasons you have the employee in for questiom’ng in the first place.’
However, with POBR, the whole questioning is focused on what you have
identified as the allegation. Thus, the definition of what the allegations
‘are must come early in the process. If someone calls to complain about -
something, the subsequent investigation may bring to light little about the
complaint of the citizen, but may demonstrate an internal operating
problem or conflict which you have to address. The additional r1ghts
granted by POBR make that more difficult as indicated above. n

Staff finds that the activity to review the necessity for the questioning and responses given
is too broad and goes beyond the scope of Government Code section 3303, subdivision (a),
and the Commission’s Statement of Decision. : :

Government Code section 3303, subdivision (&), addresses only the compensation and
timing of the interrogation. It does not require local agencies to investigate an allegation,
prepare for the interrogation, conduct the interrogation, and review the responses given by
the officers and/or witnesses, as implied by the claimant’s proposed lenguage. Certainly;
local agencies were performing these investigative activities before POBAR was. enacted.

Nevertheless, Goveriment Code section 3303, subdivision (c), does.impose & new

requirement on local agenc1es to provide the peace officer with notice identifying the.

nature of the investigation prior to the interrogation. The Commission found that the
‘notice requirement constituted a reimbursable state mandated activity under article XIII B,
-section 6 of the California Constitution. Accordingly, staff finds that the activity of
reviewing agency complaints or other documents to prepare the notice of interrogation is a
reasonable method of complying with the Government Code secﬂon 3303

subdivision (c).?

~Basged on the foregomg, staff has modified Section Iv. (C) as follows

144

- d—u:'ﬁ’-ei‘ %mai—ﬁ%ﬁ When regmred bx the seriousness of the -
mvesnganom eompensating the peace officer for interrogations occurring

uring off-duty time in accordance with regular depsrtment procedures.
(Gov Code, § 3303, subd. (&).)

Included in the foregomg—laut—aat—kﬂsﬁed-ﬂaese’ea- is the seﬂew—eé:-ﬂ&e

theresf, preparation and review of OVSItlmc compensanon requests—
resiov-of procesdings-by-eounael, :

Providing prior notice to the peace officer regarding the nature of the interrogation
and identification of the mvesugatmg officers. (Gov. Code § 3303, subds. (b)
and (c).)

it

Included in the foregomg—ba%—ne»‘:—l&&ﬁed—%hesete— is the review of gency
complaints or other documents to preparé the notice of interrozation: the-aature of

the-interrogation; review-bi-eeunsel-determination of the investigating officers;

redaction of the a genoy oomplamt for names of the complainant or other accused

¥ 1d. at page 3.

? Section 1183.1 of the Commission’s regulations provides that the parameters and guidelines shall provide a
“description of the most reasonable methods of complying with the mandate.”

=
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parties or witnesses or confidential information; axe-preparation ane-presentation to

effeer of notice or agency complaint; review by coungel; and presentatmn of notice -
or agency complaint to peace officer.”

Section IV. (C) (3). (4). and (5). Ta e Recording and Transcription of the Interrogation
Government Code section 3303, subdwmlon (g), states the followmg

“The. complete interrogation of a public safety officer may be recorded. If
a tape recording is made of the-interrogation, the public safety officer shall
have access to the tape if any further proceedings are contemplated or
prior to any further interrogation at a subsequent time, The public safety
officer shall be entitled to a transcribed copy of any notes made by a
stenographer or to any reports or complaints made by investigators or
other persons, except those which are deemed by the investigating agency
10 be confidential. No notes or reports that are deemed to be confidential
may be entered in the officer’s personnel file. The public safety officer

" being interrogated shall have the right to bring his or her own recording

device and record any and all aspects of the interrogation.”

The Commission found that Government Code section 3303, subdivision (g), imposed the
following reimbursable state mandated act1v1tws (see pages 25 and 26 of the Statement of
Decision): -

Tape recording the interfogation when the employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Providing the employee with access to the tape prior to any further
interrogation at a subsequent time, or if any further proceedings are
conternplated and the further proceedings fall within the followmg
categories (Gov. Code, § 3303, subd. (g)):

- (&) 'The further proceeding is not a disciplinary actmn

(b) The further proceeding is & dismissal, dcmouon, suspension; salary
reduction or written reprimand received by a probationery or at-will .
employee whose liberty interest is not affected (i.e., the charges .
supporting the dismissal doe not harm the cmployee s reputation or
ability to find future employment);

(c) The further proceeding is & transfer of a permanent probationary or at-
will employee for purposes of punishment; ‘

(d) The further proceeding is a denial of promotion for a permanent,
probationary or at-will employee for reasons other than merit;

() The further proceeding is an action against a permenent, probationary

. or at-will employee that results in disadvantage, harm, loss or hardship .
and impacts the career of the.employee.

Producing transcribed copies of any notes made by a stenographer at an
interrogation, and reports or complaints made by investigators or other
persons, except those that are deemed confidential, when requested by the
officer in the following circumnstances (Gov. Code,

§ 3303, subd. (g)):

(a) When the investigation does not result in disciplinary action; and
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(b) When the investigation results in:

e A dismissal, demotion, suspension, salary reduction or wrii‘ten
reprimand received by a probationary or at-will employee whose
liberty interest is not affected (i.e.; the charges supporting the
dismissal do not harm the employee’s reputation or ability to find
future employment);

¢ A ’n‘ansfer of & permanent, probationary or at-will employee for
purposes of punishment; '

* A denial of promotion for a permanent, probationary or at-will
employee for reasons other then merit; or

s  Other actions against a permanent, proijationary or at-will
- employee that result in disadvantage, harm, loss or hardship and
impact the career of the employee.

The claimant’s proposed parameters and guidelines oombme these act1v1t1es into one
paragraph:

“Producmg transcribed of any notes made by a stenographer or tape '
recording at ah interrogation, and reports or complaints made by

* investigators or other persons, except those that are deemed confidential,
when requested by the officer, whether or not the investigation results in
any dzsczplmary action. (Gov. Code, § 3303, subd. (g))

Included in the foregoing, but not li.rmteci thereto, is the review of the
complaints, notes or tape recordings for issues of oonﬁdentiahty by law
- enforcement, human relations or counsel; cost of tape copying, tape and

storage; cost of transcription, processmg, service end tetention of copies.”
(Emphas1s added.)

Staff ﬁnds that the claimant's proposed paragraph, which authorizes reirn'oureement for the
cost of franscription and tape recording whether or not the investigation results in any
disciplinary action, is inconsistent with the Commission’s Statement of Decision

First, the proposed paragraph implies, and the. claimant requests, reimbursement for taping
all interrogations. However, the Commission found that reimbursement is required for
tape recording the interrogation only when the employes tapes the interrogation.

The Commission also limited the right to reimbu.rsement for the costs of providing the

~ employee with access to the tape or transcription of the notes when: (1)'the investigation
did not result in disciplinary action; and 2) when the d15c1p11na.ry action’ d1d not involve a

pre-existing due process right to such materials. ~

Thus, staff has modified the claimant's proposed para.meters and gurdehnes to accurately
reflect the Commission’s Statement of Decision.

The claimant also contends that the cost of transcribing the tape recordings of an

. interrogation is reasonably necessary to comply with the mandate. .The claimant contends
that “the tape is meaningless without a transcription.”!® Staff agrees and has included this ‘
component in Section IV. (C) (3) of the parameters and guidelines,

Thus, staff has modified Section IV. (C) as follows:

0 Exhibit _, Claimant's response to staff's request for further comments, page 5.
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“3, Tape recording the mterrogahon when the peace: officer emnloyee records .

Inclnded in the foregomg ig the cost of' taue and storage end {he cost of -
' transcription, ‘

4, Providing the peace officer emplovee with access to the'tape prior'to any-
firther interrogation at 8 subsequent time, or if any further proceedings are

contemplated and the further proceedings fall within the following -
catepories (Gov. Code, 8 3303, subd. (g));

&) The further proceeding js not a disciplinary action;
b) The further proceeding is a dismissal, demotion, suspension, salary

reduction or written renrimand received by a probationary or at-will

employee whose liberty interest is not affected (i.e., the charges supporting
the dismissal does not harm the en:mlo;gee 8 reputatxon or ability to find
future amp_lom nt); © :

¢) The further proceeding is a transfer of & permanent, probationary or at-
will employee for purposes of punishment: '

d) The further proceeding is 2 denial of promotion for & permanent,

. probationary or at-will employee for reasons other than mcnt, .
e) The further proceeding is an action againsta perma.nent, probationary o or
at-will emplovee that results in dmadvantage, harm, loss or hardship and
impacts the career of the emgloyee :

Included in the foregoing ig the cost of tape copy'mg.

45. Producing transcribed copies of any notps'méde‘by a stenographer ez

tepe-roeording-at an interrogation, and copies of reports or complaints

- made by investigators or other persons, except those that are deemed
conﬁdentxal when requested by the ofﬁcer whetherornotthe
g 5 in the following -

pA M ave ] o st man
rottion

cucu.mstances (Gov Code §3303 subd. (g)):

a) When the mves‘ngatmn does not result in dasciplinm action; and
b) When the investization results in: -

» A dismissal, demotion. suspension, salazy reduction or wnttex
: epnmand received by a probationary or at-will emplovee whose
liberty interest is not affected (i.e.: the charges supporting the

dismissal do not hatm the employeg’s reputation or abih‘cLo find -
futire emplovment): :

¢ A transfer ofa pcrmanent,‘ probattionm‘ or at—will employee fdr
purposes of punighment;

¢ A denial of promotion for a permanent, probationaty or at=will
employee for reasons other than merit: or : :

o Other actions apainst a permanent, probationary or at-will
emplovee that result in disadvantage, harm, loss or hardship and

impact the career of the emplovee.
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Included in the foregoing; but net limited theseta, 15 the review of the
complaints, notes or tape recordings for issues of confidentiality by law.

enforcement, human relations or counsel; eest—eﬁtepe—eepymg—taee—eaé
steregs; cost of &ansesptien; processing, service and retention of copies.”

Section V. (D) Adverse Comment

Government Code sections 3305 and 3306 provrde peaee officers with procedural nghts to
receive notice, and review and respond to ah adverse comment entered in the officer’s
personnel file.

The Commission found that Government Code secuons 3305 and 3306 constitute a partial
reimbursable state mandated program for those activities not previously required by the
due process clause and/or statutory law. (See pages 26 through 28 of the Statement of
Decision.) .

The claimant’s proposed parameters and guidelines contajns;.ﬂre same activities listed in
the Comunission’s Statement of Decision regarding adverse comments, and also includes
the following paragraph:

“Included in the foregoing, but not limited thereto, are review of
circumstances.or documentation leading to adverse comment by -
supervisor, command staff, human respurces staff or counsel, including
determination of whether same constitutes an adverss comment;
preparation.of comment and review for accuracy; notification and
.presentation of adverse comment to officer and notification concerning
nghts regarding same; officer 's time in response to adverse comment,
review of response to adverse comment, attachmg same to adverse
‘comment and filing.” (Emphas1s added.)

As indicated in the above paragraph, the claimant is requesting reimbursement for the
officer’s time in response to the adverse comment. Staff disagrees with this request

Government Code section 3306 which addresses the officer’s response to an adverse
comment, states the following: ‘

“A public safety officer shall have 30 days within which to file & written
response to any adverse comment entered in his personnel file. Such
written response shall be atteched to, arrd shell accompany, the adverse
‘comment.

The Commission found that section 3306 requrres the local agency to provide an
opportunity to respond to the adverse comment within 30 days. (See page 19 of the
Statement of Decision,) However, the' Commission never found, and the statute does not
require, that the officer file a response. Rather, the decision to file a response to the
adverse comment is left up to the individual officer.

Therefore, staff finds that compensating local agencies for the officer’s time in responding
to an adverse comment is not mandated by the state and is, thus, not eligible for
reimbursement.” Accordingly, staff modified Section IV. (D) of the proposed -parameters
and guidelines by striking out the words “officer’s time in response to adverse comment.”

Section VL. Supporting Data

The State Controller’s Office requests that langnage be mcluded to validate the quantity of
work performed for the costs claimed. The Controller’s-Office requests eligible claimants
to identify the following: -

1024



“Number of cases in process at the beginning of the fiscal year
Number of new cases added during the fiscal year :
Number of cases completed or closed during the fiscal year
Number of cases in process at the end of the fiscal year _ ”

Staff has included this language in Section VI. Supporting Data.
Staff Recommendation ‘ | K

Staff recommends that the Commission adopt the Claimant’s Proposed Parameters and
Guidelines, as Modified by Staff, beginning on the following page.
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F/mandntes/4499/draftPGs
Document Date; June 20, 2000

CLAIMANT’S DRAFT PARAMETERS AND GUIDELINES
AS MODIFIED BY STAFF
Government Code Sections 3300 through 3310

As Added end Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter
994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
Statutes of 1990, Chapter 675 -+

Peace Officers Procedural Bill of Rights
I.  SUMMARY AND SOURCE OF THE MANDATE

In order to ensure stable employer—employée relations and effective law enforcement
services, the Legislature enacted Government Code sections 3300 through 3310, known as

the Peace Ofﬁcers Procedural Bill of nghts (POBAR)-S%&?R@&@HQ#@—G‘&&?%&M%

The test claim legislation prowde J_}_Jrocedural protections to peace officers employed by

local agencies and school districts™ when & peace officer is subject to an interrogation by
the employer, is facing punitive action or receives an adverse comment in his or her
personnel file, The protections required by the test claim legislation apply to peace
officers classified as permanent employees, peace officers who serve at the pleasure of the
agency and are terminable without cause (“at-will” emplovees), and peace officers on
probation who have not reached permanent status,

On Arapust26;-1000; November 30, 1999, the Commission adopted its Statement of
Decision found-that the test claim legislatmn constitutes a partial reimbursable state
mandated program within the meaning of article X1 B, section 6 of the Cahfarma
Canstitution and Government Code section 17514.

IL ELIGIBLE CLAIMANTS

Counties, cities, a city and county, school districts and special districts whiek-that employ
. peace officers are eligible claimants.

III. PERIOD OF REIMBURSEMENT

At the time this test claim was filed, Section 17557 of the Government Code stated that a
~ test claim must be submitted on or before December 31 following a given fiscal year to
establish eligibility for reimbursement for thet fiscal year, On December 21, 1995, the
City of Sacramento filed the test claim for this mandate. Therefore, costs incurred for
Statutes of 1976, Chapter 465; Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405, Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter

I Government Code section 3301 states; “For purposes of this chapter: the term public safety officer means .

pll peace officers specified in Sections 830.1. 830.2, 830.3, 830,31, 830.32. 830.33. excent.subdivision (e
£30.34, 830.35. excent subdivision (c). 830.36, 830.37, 830._38. B30.4. and 830.5 of the Penal Code.”
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994, Statutes of 1983, Chapter 964, Statutes of 1989, Chapter 1165, and Statuies 01 LYYV,
Chapter 675 are eligible for reimbursement on or after July 1, 1954.

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be ificluded on the same claim, if applicable. -Pursuant to section
17561, subdivision (d)(1) of the Government Code, all claims for reimbursement of initial
zears costs shall be submitted within 120 days of notification by the State Controller of
the issuance of claumng 1nsh'uotlons

If total costs for & given year do not exceed $200, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564,
IV. REIMBURSABLE ACTIVITIES -

For each eligible claimant, all direct and indirect costs of labor me%uéﬂ&g—eveﬂfme
supphes and services, tralmng and travel Jav-enforosmen 5 lozs

aot1v1t1es— are el1g1b1e for reunbursement
A. Administrative Activities (On-going Activities)

1. Developing or updating internal policies, procedures manuals and ot.her
materials pertaining to the conduct of the mandated activities

2. Attendance &t speo1f10 training for humen resources, law enforcement and legal
counsel regardjngthe requirements of the mandate,

TS Ugdating the

. B. Ds-Geing-Activities Administrative Appeal |
t. Reimbursement period of July 1. 1994 through December 31, 1998 — The
administrative appeal activities listed below apply to germe.nent employees, at-will
emplovees., and probationary’ employees

1- ‘Providing the opportunity for, and the conduct of an admrmstratrve e.ppeal for
the following disciplinary actions, : : £

proceeding (Gov. Code, § 3304, sub (b)): )

. & Dismissal, demotion, suspensron, selary reduction or written reprimand ;

received by probationary and at-will employees whose liberty interest are not

affected (i.e.: the charges supporting a dismissal do nct harm the employee®s
reputation or ability to find future emplojrment); :

o Transfer of permanent, probatronary and at-will employees for purposes of.
punishment; ‘

s  Denial of promotion for permanent probationary and at-w111 employees for
reasons other than merit; and

e Other actions against permanent, probationary and at-will employees that result
in disadvantage, harm, loss er hardship and impact the career opportumtres of
the employee.

Included in the foregoing;-brt-net-limited therste; are the preparation and review of the
various documents to commence and proceed with the administrative hearing; legal
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review and essistance with the conduct of the administrative hearing; preparation and
service.of subpoenas, witness fees, and salaries of employee witnesses, including
overtime; the time and labor of the administrative body and its attendant clerical
services; the preparation and service of any rulings or orders of the administrative
body. . , A

.2, Reimbursement period beginning J anu_iry 1. 1999 — The édi:nihisu'ative appeal
activities listed below apply to permanent employees and the Chxef of Police

Providing the opportumgr for, and the conduct of an adnumstratwe appeal for th
following disciplinary actions (Gov. Code, § 3304, subd. (b)):

~«  Dismissal, demotion, suspension. salary reduction or written reprimand
received by the Chief of Police whose liberty-interest is not affected (i.e.: the

charges supporting & dismiésal do not harm the employee’s reputation or ability
to find future gmployment); :

e Transfer of permanent employees for purposes of punishment:

o Denial of promotion for permanent employees for reasons other than merit: and

e Other actions against permanent emplovees or the Chief of Police that result in
disadvantage, halm, loss or hardship and unpact the career opgortumtles of the
emplovee.

Included in the foregoing are the preparation and review of the various documents to
commence and proceed with the administrative hearing: legal review and assistance

with the conduct of the administrative hearing: preparation and service of subpoenas,

witness fees, and salaries of emplovee witnesses. mcludmg overtime; the time and

labor of the administrative body and its attendant clerical services: the preparatlon and
service of any rulmgs or orders of the administrative body

C. Interrogations

Claimsnts are eligible for reimbursemient for the performance of the activities listed in
this section only when a peace officer is inder investigition, or bécomes a witness to
an incident under investigation, and is subjected to an interrogation by the cornmanding

officer, or any other member of the employmg pubhc safety department. that could
lead to.dismissal, demotion, suspension, reduction in salarv written reprimand, oz
trensfer for oses of punishment. (Gov. Code. § 3303.

Claimants are not eligible for reimbursement for the activities listed in this section
when an interrogation of & peace officer is in the normal course of duty, counseling,
instruction. or informal verbal admonishment by, or other routine or unplanned contact
with, a supervisor or any other public safeﬁ officer.. Claimants are also not eligible fo
reimbursement when the investigation is concemed solely and dlrectly with allege

= =

: eempeas&ﬁsa—g W'hen reguu'ed by the seriousness of the mvestlgauon, compehsanng
the peace officer for interrogations occurring during off-duty time in accordance
- with regular department procedures. (Gov. Code, § 3303, subd. (a).)

Included i in the foregomg—%&t—ae%—%amﬁaé—’ehere&e— is the refﬁe’ae-e-ﬁ-ﬂ%a—ﬁeees&rﬁi-ﬁef

of overtu'ne compensatlon requests—fe%eweilp*feeeeéﬁ%gs—bﬁ#eeaﬁse%

(
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2. Providing prior notice to-the peace officer regarding the nature of the interrogation °
and 1dent1ﬂcat1on of the investigating officers. (Gov. Code, § 3303, subds. (b)
and (c).)

Included in the Ioregomg—-ba%-ne%mﬁeé-ﬂ&efe%e— is the review of agency

complaints or other documents to prepare the notice of interrogation; the-nature of
the-interrogation; review-by-counsel-determination of the investigating officers;

‘redaction of the ggency complaint for names of the. complainant or other accused
.parties or witnesses or confidential mformat:on, aad-preparation eaé—-pfeseﬁ%e’aea ta
ef8eez of notice or agency complaint; review by counsel: and presentation of notice

. or agency complaint to peace officer.

3. Tepe recording the interrogation when the peace officer emplovee records the
mterrogatmn (Gov. Code, § 3303, subd. (g).) .

Tncluded in the f foregoing is the cost of tape and storage, and the cost of '
transcnptlon

4. Providing the peace officer employee with access to the tape prior’ to any further
interrogation at & subsequent time, ot if any further proceedings are contemplated
and the further proceedings fall w1th1n the follomng categones (Gov Code, § 3303,

subd. (g)):

a) The further proceeding is riot & disciplinery action:
b) The further nroceeding is a dismissal, demotion, suspension. salary reduction or

written reprimand received by a probationary or at-will employee whose liberty
i_nterest is not affected (i.e., the charges supgorﬁng the dismissal does not harm the
emplovee’s reputanon or ability to find future emploxn_: nt);

¢) The further proceeding is a transfer of 8 permanent. probatio or at-will
emnlovee for purposes of punishment:

d) The fu;'ﬂuer proceeding is a denial of D romotion for' s permanent, probaﬁon_ag{ or
at-will employee for reasons other than merit: - :

e) The further proceeding is an action against a bermanent, probationary or at-will

emplovyee that results in disadvantage, harm. loss or ha:gdship and impacts the career
of the emplovee, :

Included in the foregoing is the cost of tape copying,

4.5, Producing transcribed copies of any notes made by a stenographer extape
recording-at an interrogation, and copies of reports or complaints made by
investigators or other persons, except those that are deemed conﬁdentml when
requested by the officer, c :
aetien-in the following e1rcumstances (Gov. Code § 3303, subd (g))

a) When the investig at1o;1 does not result in disciplinary action: and

b) When the investigation results in:

s A dismissal, demotion. suspension. salglj reduction or written reprimand
- received by a probationary or at-will emnloyee whose liberty interest is not

affected (i.e.; the charges supporting the dismissal do not harm the

employee's reputation or ab111’cv to find future employment);

_ A transfer of a permanent, Drobahonarv or at-will employee for Dumo ses of
punishment; .
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« A denid] of promotion for a permanent, probationm' or at-will emplovee
for reasons other than merit: or - . -

s Other actions against a permanent, probationary or at-will employee that
result in disadvantage, harm. loss or hardship and impact the career of the
m:gl’oyce . : '

Included in the foregomg—bat—aet—-hmﬁeé—%he%e@e— is the review of the complaints,
notes or tape recordings for issues of conﬁdentmhty by law enforcement, human
relations or counsel; sost-6ftape-cap ne-tape-and-storags; cost of fmmseﬂpt—xea—
processing, service and retentwn of cop1es ‘

D. Adverse Comment

5: Performirg the followmg activities upon rece1pt of an adverse comment (Gov.
Code, §§ 3305 and 3306) :

School Districts

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then schools are entitled to reimbursement for:

» Obtaining the signature of the peace officer on the adverse comment; or

"« Noting the peace officer’s refusal to sign the adverse comment on the document
~ and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is obtained in connection with & promotional examination,
then school districts are entitled to reimburgement for the following, activities:

¢ Providing notice of the adverse comment;
s Providing an opportunity to review and sign the adverse comment;

. » Providing an opportumty to respond to the adverse comment within 30 days;
a.nd :

. Notmg the peace officer’s 'reﬁlsal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
cucumstances

(c) Ifan adverse comment is nof obtained in conne_ctibn with a promotional
examination, then school districts are entitled to reimbursement for:

» Obtaining the signature of the peace officer on the adverse comment; or

¢ Noting the peace officer’ s refusal to sign the adverse comment on the document
and obtaining the signature or mltlals of the peace officer under such
circumstances.

Count1es

(a) If an adverse comment results in the deprivation of employment thlough dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future '
employment, then schools are entitled to reimbursement for:

¢ Obtaining the signature of the peace ofﬁcer on the advcrse commcnt or

~
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Noting the peace officer’s refusal to sign the adverse comment on the document |
and obtaining the signature or 1n1tta.ls of the peace ofﬁcer under such
circumstances. :

(b) If an adverse comment is related to the mvesngatlon of & possrb]e cnmmal oﬁense
‘then counties are entitled to reimbursement for the following activities:

Prov1d1ng not1ce of the adverse comment

Providing an opportumty to review and mgn the advelse comrnent

Prowdmg s opportumty to respond to the adverse comment wtthm 30 days
and , e e .

Notmg the peace officer s refusal to sign'the adverse comment on the document

and obtainmg the signature or - inftials of the peace oﬂicer under such’

cucumstances

(c) If an adverse comment is noz‘ related to the mvesttgatlon ofa posmble cnmmal
offense, then counties obtained are entitled to reimbursement for:

Providing notice of the adverse comment and' ;
Obtaining the s1gnature of the peace ofﬂcer on the adverse cornment ot

Noting the peace ofﬁcer 5 refusal to sign the adverse connnent on the dooument

circumstances,

Cities and Special Districts

() If an adverse comment resiilts in ‘the deprivation of employment through dismissal,
suspension, demotion, reduction in pay ot written reprimand for 8 pérmanent peace -
officer, or harms, the officer’s reputation and opportunity to find future :
employment, then schools are entitled to reimbursement for:

Obtammg the mgnature of the peace ofﬂcer on the adverse connrnent" or,

Notmg the peace officer’s refusal to sign the adverse comrnent on the document
and obtaining the s1gnature or Jmtlals ofthe peace officer under such .
cn'cumstances - S

(b) If an.adverse comment is related to the investigation. of a-possible criminal offense,
then cities and speoral d1strwts are entitled to relmbursernent for the following
activities; 5o - o C :

Providing notice of the adverse comrnent , N
Providing an opportumty to review and sign-the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days; -
and :

Notmg the peace officer’s refusal tg sign the advcrse comment on the doeument
and obtaining the 51gnature or 1n1t1als of the peace ofﬁcer under such
ctrcumstances

(c) If en edverse comment is not related to the mvestlgatlon of & posmble criminal
offense, then cities and special districts are entitled to reimbiirsement for the
following act1V1t1es -
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» . Providing notice of the adverse comment,

¢ Providing an opportunity to respond to the adverse comrnent w1tlun 30 days;
. and ‘ ,

» Obtaining the signature of the peace officer on the adverse comment; or

v Noting the peace officer’s refusal to sipn the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances. -

Included in the foregoing-but-net-limitad therete; are review of circumstances or

documentation leading to adverse comment by supervisor, command staff, human

resources staff or counsel, including determination of whether same constitutes an adverse

comment; preparation of comment and review for ACCUTACY, notification and presentation

of adverse comment to ofﬁcer and notification corcerning rights regarding same; effiees’s
PEFHORS o2a ; review of response to adverse comment, attaching

same to adverse comment and filing.

© V. CLAIM PREPARATION AND SUBMISSION

Claims for reimbursement must be timely filed and identify each cost element for whrch
reimbursement is claimed under this mandate, Claimed costs must be identified to each
reimbursable activity identified in Section IV of this document.

SUPPORTING DOCUMENTATION _
Claimed . costs shall be supported by the followmg cost element information:
A. Direct Costs

Direct Costs are defined as costs that can be traced to specific goods services, units,
- progrems, activities or functions.

Claimed costs shell be supported by the followmg cost element information:

1. ‘Salaries and Benefits

Identify the employee(s), and/or show the classification of the employee(s) involved.
Describe the reimbursable activities performed and specify the actual time devoted to
each reimbursable activity by each employee. the productive hourly rate, and related
employee benefits.

Reimbursement includes compensation paid for salaries, wages, and employee
benefits, Employee benefits include regular compensation paid to an employee during
periods of authorized absences (e.g., annual leave, sick leave) and the employer’s
contributions to social security, pension plans, insurance, and worker’s compensation
insurance. Employee benefits are eligible for reimbursement when distributed
equitably to all job activities performed by the employee

2. Materials and Supphes

a at-a @ maate: Only expenditures that
~can be 1dent1f1ed asa drrect cost of this mandate may be claimed. Listthe cost of the
materials and supplies consumed specifically for the purposes of this mandate.
Purchases shall be claimed at the actueal price after deducting cash discounts, rebates
and allowances received by the'claimant, Supplies that are withdrawn from inventory
shall be charged based on a recognized method of costing, consistently applied.

3, Contract Services
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- Provide the name(s) of the contractor(s) who performed the services, including any
fixed contracts for services, Describe the reimbursable activity(ies) performed by each
named contractor and give the number of actual hours spent on the activities, if
applicable. Show the inclugive dates when services were performed and itemize all
costs for those services. Submit contract consultant and attomey invoices w1th the
claim. :

4, Travel

Travel expenses for mileage, per diem, lodging, and other employee entitlements are
eligible for reimbursement in accordance with the rules of the local Junsdlcﬁon
Provide the name(s) of the traveler(s), purpose of travel, inclusive dates and times of
travel, destination points, and travel costs.

5. Trzumng

The cost of fraining an employee to perform the mandated act1v1t1es is ehglble for
reimbursement. Identify the employee(s) by name and job classification. Provide the
title and subject of the training session, the date(s) attended, and the location.
Reimbursable costs may include salanes and beneﬁts registration fees, transportation,

lodgmg, expenses and per diem.
B. Indirect Costs ‘

Indirect costs are defined as costs which are incurred for & common or joint purpose,
benefiting more than one program and are not directly assignable to a particular

department or program without efforts disproportionate to the result achieved. Indirect
costs may include both (1) overhead costs of the unit performing the mandate; and (2) the
costs of central government services distributed to other departments based on & systematic
and rational basis through a cost allocation plan. ~

Compensation for indirect costs is eligible for reimbursement utilizing the procedure
provided in the OMB A-87. Claimants have the option of using 10% of direct labor,
excluding fringe benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the
department if the indirect cost rate claimed exceeds 10%. If more than one department is
claiming indirect costs for the mandated program, each department must have its own
ICRP prepared in accordance with OMB A-87. An ICRP must be submitted with the
claim when the indirect cost rate exceeds 10%, .

V1. SUPPORTING DATA

For aud1t purposes, all costs claimed shall be traceable to source documents (e.g.,
employee time records, invoices, receipts, purchase orders, contracts, worksheets,
calendars, declarations, etc.) that show evidence of the validity of such costs and their

. relationship to the state mandated program. All documentation in support of the claimed
costs shall be made available to the State Controller’s Office, as may be requested, and all
reimbursement claims are subject to audit during the period specified in' Government Code
section 17558.5, subdivision ().

All claims shall identify the number of cases in process at the beginning of the fiscal yeat
the number of new cases added during the fiscal year, the number of cases completed or

closed dunng the fiscal vear, and the number of cases in process at ‘che end of the fiscal
year, . ,
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VII. OFFSETTING SAV]NGS AND OTI:[ER RE]MBURSEM:ENT

Any offsetung sevings the clau:nant expenences as a direct result of the subject mandate
shall be deducted from the costs claimed, In addition, reimbursement for this mandats
received from any source, including but not limited to, service fees collected, federal funds
and other state funds shall be identified and deducted -from this claim.

VIII. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be requxred to provide a certification of
the claim, as specified in the State Controller’s claiming instructions, for those costs .

mandated by the State contamed herein.
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List Date:  04/03/1996 Mmlmg Informaf:xon O’rher .

MaﬂingList

Claim Number C8M-4499 Clalmant City of Sacramento Test Claim

' amending sections 3300-3310 '
Subj'ect 4651176, 775, 1173, 1174, 1175/78, 1367/80, 944/82, 964/83, 1165/89, 675/90,
Issue Peace Officers Prqcedurai Bill of Rights

Mr. Don Benninghoven, Executive Direotor

CCS Partnership
1100 K Street, Sujte 201 ’ Tel: (916)323-6011
Sacramento 95814 FAX: (916) 321-5070

Mr, Allan Burdick,

DMG-MAXIMUS
4320 Auburm Bjvd, Snite 2000 Tel: (916)485-8102
Sacramento CA 5841 ‘ FAX: (916)485-0111
1. Annetie Chinn,
_ost Recovery Systems
1750 Créclcside Osks Drive, Suite 290 ’ Tel:  (916) 939-7901 \
Saoramento CA.95833-3 640 FAX: (916)539-7801
e

Ms, Dee Coﬂueras, Direotor of Labor Relations

Office of Labor Relations
City of Sacramento
921 10th Street Room 601 Tel:  (916)264-5424

Sacramento CA B5814-2711 FAX: (516) 264-8110

Ms, Marcia C, Faulkner, Manrger, Reimbursable Projects k
County of Sen Bemadino .

Office of the Auditor/Controlier

222 W. Hospitality Lane, 4th Fioor ' Tel: (909)386-BR50
San Bernardino CA 92413-0018 . FAX: (509)386-RB30
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Claimn Number CSM-4409 Claimant  City of Sacramento Test Claim

S emending sections 3300-3310
Subject 465/76, 775, 1173, 1174, 1175/78, 1367/80 044/82, 964/83, 1165/89, 675/90,
issue - Peace Officers Procedural Bill of Rights
. Ms, Ferlyn Junio,
DMG-MAXIMUS
4320 Aubum Blvd,  Suite 2000 Tel (916)485-8102
Sacramento CA 95841 ' FAX: (916) 485-D111
Mir. Jemes Lombard (A-.l 5), Principa! Analyst
Depeartment of Finence .
915 L Street Room B020 Tel: (916) 445-8513
Sacramento CA 95814 F4X: (916) 327-0225
Mr, Paul Minney
Girard & Vinson
1676 N, Callfornia Blvd, Suite 450 Tel:  (925) 746-7660
Welnut Creelc CA 54596 FAX: (525) 935-7555

Mr. Andy Nichels,
Vavrinek Trine Day & Co,, LLP

8300 Feir Osks Bivd, Suite 403 ' Tel: (D16) 944-7354
Carrnicheel CA 95608 FAX: (916) 544-B657 -

Ms, Connle Peters  (D-27),
Youth & Adult Correctional Agency

1100 11th Street  4th Floar ' Tel: (916)323-6001
Sacramento CA 95814 ‘ FAX: (916) 442-2637

M, Elige S, Rose, Chief Counsel
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RECEIVED
COMZMENTS TO STAFF ANALYSIS
DRAFT PROPOSED PARAMETERS AND GUIDELINERJ|. 0.5 2[][][]
Peace Officers Procedural Bill of Rights
Government Code Sections 3300 through 33 MMISSION ON
~ Comments to Draft Staff Analysis ATE MANDATES

This comment is in response to the Draft Staff Analysis on the above-referenced
Draft Proposed Parameters and Guidelines, Specifically, this comment is to address
Section IV (B) — Administrative Appeal, and your staff’s proposal that legal defense costs
are not reimbursable.

On page 5 of the Draft Sfaﬁ' Analysis, staff states:

"Staff also finds that activities resulting from Government
Code section 3309.5 cannot be included in the parameters
and guidelines because the Commission has not made a test
claim finding that section 3309.5 constitutes a reimbursable
.state mendate under article XIIB, section 6 of the
California Constitution. That section gives the superior
court original jurisdiction over proceedings alleging that a
local agency has violated a peace officer’s POBAR rights.
Séction 3309.5 was specifically designed to allow a peace
officer to pursue a remedy immediately in the courts during
. the, mvesugauon and not require that the officer wait until
after the administrative appeal. [Footnote omitted.]
Although section 3309.5 iz part of POBAR, the claimants
never alleged during the test claim hearing, or in response
to the Commission’s Statement of Decision, or during the:
hearing on the Statement of Decision that section 3309.5
. imposes reimbursable state mandated acnvmes [Footnote
omitted.]”

In essence, it is the Commission’s staff’s position that, without prior notice to
claimant, unless an activity is specifically mentioned in the Statement of Decision, that
activity cannot be reimbursable. It is respectfully submitted that this contention is in
error. Rather, it is submitted that traditionally, the scope of the mandate is defined by the

Statement of Decision, while rclmbursable activities are defined by the Paramcters and
Guidelines.

First of all, it must be noted that the within test claim was filed with the
Commission on December 21, 1995, (Table of Contents for Test Claim, Exhibits A
through J, August 26, 1999 heering date, page 349, Hereinafter this document shall be
referred to as “TC”.) Attached to the original test claim as filed are all of the statutes
upon which the test claim was based, On TC 372, is ¢contained Chapter 405, Statutes of
1979, which added Government Code section 3309.5 to POBAR Reference to. this
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statute is had on the face sheet of the test claim (TC 349) as well as on the face age of the
narrative of the test claim. (TC 350)

Secondly, the issue of litigation of POBAR rights has been & thread going through
the entire test claim process. Your staff has analyzed at depth numerous cases involving
POBAR, particularly in connection with the scope of the mandate, and to what extent
POBAR exceeds the requirements of Skelly v. State Personnel Board (1975) 15 Cal.3d
154, In fact, the first 312 pages of the TC is devoted to litigation concerning Skelly and
POBAR.

The issue of litigation conceming POBAR rights was raised by Ms. Dee Contreras
at the hearing on the test claim in this matter. Furthermore, the record on the test claim is
replete with references concerning litigation over POBAR rights. (See Comments to .
Draft Staff Analysis recelvcd by the Commission on August 6, 1999, commencing at

page 9.)

Thus, ever prior to Cleimant’s submission of Draft Parameters and Guidelines,
the issue of litigation over POBAR rights was clearly submitted and in issue.

If it is the position: of the Commission’s staff that unless a gpecific section is
mentioned by staff in the Statement of Decision, which it prepares, that the required
activity cannot be included in the parameters and guidelines, then it is & rule of general
application. A rule of general application cannot be utilized unless it is adopted pursuant
to the requirements of the State Administrative Procedures Act, Government Code,
- Section 11340, et seg.:

*No state agency shall issue, utilize, enforce, orattempt to enforce any guidelines,
criterion, bulleting, manual, instruction, order, standard of general application, or other.
rule, which is a regulation as defined in subdivision (g) of Section 11342 unless . . .[it]
has been adopted as a rcgulaﬁon and filed with the Secretary of State pursuant to this
chapter.”

With no statute or regulation authorizing the Commission to require each and
every activity to be determined by the Statement of Decision to be delineated in order to
be reimbursdble pursusnt to ‘the Parameters and Guidelines is a rule of general
application. Unless and until such time as it is adopted as & regulation, it is respectfully
submitted that same cannot be enforced.

If a state agency fails to adopt a standard of general application as a regulation,
the standard of general application is void, and without any legal effect. See, Tidewater

! Section 11342(g) defines regulation as follows: *“’Regulation’ means every rule, regulation, order, or
standard of general application or the amendment, supplement, or revision of any rule, regulation, order, or
standard adopted by any state agency to implement, interpret, or make specific the law enforced or
admmlstered by it or to govern its procedure, except one that reletes only to the internal management of
the state agency. .-
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Marine Western, Inc. v. Bradshaw (1996) 14. Cal4™ 557, 572; Armistead v. State
Personnel Board (1978) 3 Cal.3d 198, 201; United Systems of Arkansas v. Stamison
(1998) 63 Cal.App.4" 1001, 1010; Grier v. Kizer (1990) 219 Cal.App.3d 442, 440 (audit
method was void for failure to comply with the APA; overruled on other grounds.)

Accordingly, if the Commission wishes to utilize this nerrow rule as & rule of .
general application, it must go through the procdedure to adopt same as a regulation.

If, on the othet hand, this rule is only to be applied to this particular test claim, to
do so would be arbitrary and capricious. An administrative action which is performed in
an’ arbitrary and capricious manner is subject to reversal. See, Shuffer v. Board of
Trustees (1977) 67 Cal.App.3d 208,1 220-221. :

Rather, an interpretation of existing statutes’ and-regulations in a manner .which
saves them from being declared void is the interpretation that the Statement of Decision
provides the scope of the mandate. In the within instance, the Commission found that to
the extent that POBAR exceeds the scope of Skelly, there is a mandated program. The
nature of the activities which are reimbursable are determined by the development of the
Parameters and Guidelines. This has been the traditional process in addressing mandate
claims: the Statement of Decision determines the scope of the mandate, while the
Parameters and Guidelines address reimbursable activities. This interpretation is- also
consistent with Government Code, section 17557, which requires that the Commission
adopt Parameters and Guidelines that specify elements of reimbursable costs.

This interpretation does not put any party in jeopardy. In the within matter, the
issue of reimbursement for the costs of legal defense has been at issue since the filing of -
- the Draft Parameters and Guidelines on December 29, 1999. The issue was placed in
. contention by the filing of the Department of Finance with its response dated January 19,
2000. Additionally, it has been the subject of a prehearing conference, and was addressed
by the Declaration of Dee Contreras. This issue does not put the Commission at risk, as
the nature and scope of the necessity of attorneys fees for defense of 2 matter has been
addressed by staff in the Draft Staff Analysis, particularly on page 5, and as quoted
above.

With POBAR, employees are given significant new rights, which are not
applicable to general civil service administrative hearings. In Mounger v. Gates (1987),
an action addressing the interpretation of POBAR, the court held that an officer is not
required to exhaust administrative remedies prior to bringing & judicial action under
POBAR. Rather, Government Code, section 3309.5 (b) provides the Superior Court with
initial jurisdiction to address purported violations of the act. Thus, an employee need not
await the outcome of an administrative action before addressing whether POBAR has
been violated.

POBAR rights, however, may be waived by the employee. Zazueta v. County of
San Benito (1995) held that an employee had waived his rights to sue under POBAR,
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when he agreed to binding arbitration undef the Memorandum of Understanding between
the deputy sheriff’s association and the county.

Gales v. Superior Court (1996) 47 Cal.App.4™ 1596 upheld the right of the
employee to file a contemporaneous POBAR action together with & Code of Civil
Procedure, Section 1094.5 writ of administrative mandamus concerning administrative
action taken against him, by way of demotion. The court held that the POBAR action
could be maintained notwithstanding the fact that the City of Pasadenﬂ had already-issued
its final administrative decision.

In City of Los Angeles v. Superior Court (1997) 57 Cal.App.4" 1506, the court
held that POBAR applies to “innocent preliminary or casual conversation or remarks
between a supervisor and officer. . . . The subdivision excludes routine communication
within the normal course of administering the department. . . .” Supra, at 1514, Based on
the foregoing, the court found that the guestioning of Officer Labio was subject to -
POBAR, as the investigation went to his conduct concerning an accident, As Officer
Labio had not been informed of his POBAR rights, the appellate cowrt sustained the trial
court’s suppression of Officer Labio’s statements while being interrogated. However, the
appellate court did admit seme for purposes of impeachment. Supraat1517-1518.

Accordingly, on behalf of claiment, we respectfully request that the
Commission’s staff review its conclusion that all elements of reimbursable cost need to
be detailed in the Statement of Decision before same can be included in the Parameters
and Guidelines. We further respectfully request that the Parameters and Guidelines
include legal defense costs occasioned by the- adoption of Government Code, section
3309.5. :
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DECLARATION OF PAMELA A. STONE
[, Pamela A. Stone, make the following declaration under oath:

I am personally conversant with the feregoing facts, and if so required, I could and would
testify to the statements made herein,

I declare under penalty of perjury under the laws df the State of ‘California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, [ believe them to be true.

Executed this 5% day of July, 20000, &t Sacramento, California.

Pamela A. Stone -
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DECLARATION OF SERVICE

State of California
County of Sacramento

I am at all times herein mentioned, over the age of sighteen years, and not a party
to nor interested in the within matter, I am employed by DMG-MAXIMUS, INC. My
business address is 4320 Auburn Blvd., Suite 2000, Sacramento, CA 95841, County .of
Sacramento, State of California,

That on the 5th day of July, 2000, I served the COMMENTS TO STAFF
ANALYSIS DRAFT PROPOSED PARAMETERS AND GUIDELINES Peace Officers
Procedural Bill of Rights Government Code Sections 3300 through 3310 Comments to
Draft Staff Analysis on the interested parties by placing the document listed above in a
sealed envelope with postage thereon .fully prepaid, in the United State mail at
Sacramento, California, addressed as set forth in the Attachment 1, attached hereto and
incorporated herein by reference

That I am readily familiar with the busmess practice of DMG-MAXIMUS, INC. for
collection and processing of correspondence for mailing with the United States Postal
Service; and that the correspondence would be deposited within the United States Postal
Service that same day in the ordinary course of business.  Said service wes made at a
place where there is delivery service by the United State mail and that there is & regular
communication by mail between the place of mailing and the place so addressed.

I declare under penalty of perjury that the foregoing is true and correct, and that this
declaration is executed this 5th day of July, 2000 at Sacramento Celifornia.

p‘(’wa’ﬁ

Declarant
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EXHIBIT J

977 P.2d 693, 85 Cal.Rptr.2d 696, 99 Cal. Daily Op. Serv 4822, 1999 Daily Journal D.A.R. 6215

(Cite as: 20 Cal4th 805)
TIMOTHY FUKUDA, Plaintiff and Appellant,
CITY OF ANGELS, D:fendant and Appellant.
No. 5071467,
Supreme Court of California
June 21, 1999,

SUMMARY

In administrative mandamus proceedings (Code Civ.

Proc., 1094.5) filed by a discharged police officer
against a city, the trial court found that the evidence
did not support the findings on which plaintiffs
dismissal was based and entered & judgment barring
pleintiff's, termination. (Superior Court of Calaverss
County, No, 19480, Richard E, Tuttle, Judge. [FN*] )
The Court of Appeal, Third Dist., No, C018274,
affirmed.

FN* Retired judge of the Sacramento .

Superior Court, assigned by-the Chief Justice
pursuant to artiole’ VI, section 6 of the
Celifornia Constitution,

The ‘Supreme Court reversed the judgment of the
Court of Appeal with directions to remand the matter
to the trial court for further proceedings. The court
held that the trisl court erred in ruling that when
- exercising independent judgment in administrative
mendamus proceedings, & trial court may not afford the
agency's findings any presumption of correctness and

must place the burden of proof.on the entity supporting

the administrative agency's decision. Rather, in
exercising its independent judgment, a trial court must
afford a strong presumption of correctness to the
administrative findings, and the party challenging the
administrative decision bears the burden of convincing

the trial court that the administrative findings are-

contrary to the weight of the evidence. Because the
trial court ultimately must exercise its own independent
judgment, that court is free to substitute its own
findings after first giving due respect to the agency's
findings. The court also held that the burden imposed
on the party challenging the administrative decision is
a burden of proof (Evid. Code, 115) and not merely a
burden of producing - evidence (Bv1d Code, 110).
Finally, the court held that in view of the long-
standing duration of the judicial precedent establishing
and reaffirming independent jndgment review, and the
legislative history of Code Civ. Proc 1094.5, which

implicitly recognizes the rule, it would be
inappropriate to Judlcmlly gbrogate the independent
judgment rule at this point, and that the policy
grguments advanced in suppert of such & change
properly should be directed to the Legislature,
(Opmlon by George, C, J., expressing the unenimous
view of the court,) *806 -

HEADNOTES
Classified to California Digest of Official Reports

(1) Administrative Law § 99--Judicial Review and
Relisf--Administrative Mandamus--Constmctlon of
Statute. , .
Code Civ. Proc, 1094.5, is & codification of the -
procedure the Supreme Court devised for reviewing the
ad_)uchcatlons of administrative egencies, and the scope
of review under the statute is the sams as that specified
in the Supreme Court's opinions, The Judicial Council's
1944 biennial report is valuable in ascertaining the
meaning of the statute, The council drafted the statute
at the Legislature's request and in this respect was a
special legislative committee. As pert of its report
containing the proposed legislation, the Judicial
Council told the Legislature .what it intended by the
language used, In the absence of compelling language
in the statuts to the contrary, it is assumed that the
Legislature adopted‘the proposed legislation with the
intent and meaning expressed by the. council in 1ts
report, . :

(2) Administrative Law § 111--Judicial Review and
Relief--Administrative . Mandamus--Scope  and . Extent
of Review-:Independent Judgment--Presumpnon 85 1o
Administrative Findings.

In administrative mandamus- proceedmgs {Code Civ.

Proc., 1094.5) filed by a discharged police officer -

against a city, the trial court erred in ruling that when
exercising independent judgment & trial court may not
afford the agency's findings any presumption of
correctness and rmust place the burden of proof on the
entity supporting the administrative agency's decision,
On the contrary, in exercising its independent
judgment, a trial court must afford a strong
presumption of correctness to the administrative
findings, .and the party challenging the administrative
decision bears the burden of convincing the court that
the administrative findings are coutrary to;the weight -
of the evidsnce. The presumption provides the trial
court with a starting point for review-but it is only a
presumption, 'and it may be overcome. Because the
trial court ultimately must exercise its own independent

Copr. © Banmoft-Wmtney and West Group 1958
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judgment, thet court s free to substitute its own
findings after first giving due respect to the agencys
findings.

[See §° Witkin, "Cal. ‘Precedure (4th ed. 1997)
Administrative Proceedings, 112.]

(3) Administrative Law § 108--Judicial Review and
Relief~Administrative Mandamus--Burden of Proof,

In administrative mandamus proceedings (Code Civ.
Proc., 1094.5), in which the trial court exercises its
independent judgment, the party challenging the
administrative *807 decision bears the burden of
convincing the court that the administrative findings
are confrary to the weight of the evidence. That rule
imposes & burden of proof (Evid. Code, 115) and not
merely a burden of producing evidence (Evid., Code,
110). The legislative history of Code Civ. Proc.,,

-1094.5, demonstrates that the Legislature intended that -

statute to embrace the traditional allocation of the
burden of proof contained in Evid. Ceds, 500.

(4) Administrative Law § 131--Judicial Rewew and -

Relief-Substantial Evidence Rule.’

Even when fhe trial court is required to review an -

administrative  decision under the. independent
judgment standard of review, the standard of review on
appeal of the trial court's  dstermination is the
substantial evidence test.

(5) Administrative Law' § 138--Decision of Courts on
Review and Subsequent Proceedings.

On appeal from an administrative meandamus
proceeding (Code Civ. Proc., 1094.5) brought by a
discharged: police officer, in- whlch the {rial court
erroneously ruled that when :exercising mdependent
judgment a2 trial court may not afford the agency's
findings any presumption of correctness and must place

the burden of proof on the entity supportmg the

administrative e.gencys decision, the reviewing court
could not properly review the trial court's findings and
decision for substantial evidence, becanse the trial
court's findings were themselves 'infected By its
fundamental error. Accordingly, & remand to the trial
court for. further proceedings was the appropriate
dispositior. .

COUNSEL

Fre.nscell Stnckland Roberts & Lawrence Dav1d D,
Lawrence, S. Frank Harrell, George J. Franscell and

Ann M. Maurer for Plaintiff and Appellant.

Lawrence J. Friedman; Silver, Hadden ‘& Silver,

Page 2

Stephen H. Silver and Susan Silver for Peace Officers'
Research - Association of Celifornia Legal Defense
Fund, Santa Ane Police Officers' Association and San
Luis -Obispo . Sheriffs Office Deputy Sheriffs'
Association as Amici Curias on behalf of Plaintiff and

"Appellant,

Lackie & Dammeisr eand Michael D. Lackie as
Amicus Curiae on behalf of Plaintiff and Appellant.

Curiale Dellaverson Hirschfeld Kelly & Kraemer,
McKenna & Cuneo, Liebert, Cassidy & Frierson,
Jeffrey Sloan and Jayne Benz Chipmen for Defendant
and Appella.nt *B08

Danjel E Lungren, Attorney General, and Susan A.
Ruff, Deputy Attornsy General, as’ Anucus Curiae on
behalf of Defendant and Appellant.
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Defendant and Appellant,
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Defendant and Appeuent

For Celifornia Supreme Court Briefs See: 1998 WL
635843 (Pet.Brief) .

GEORGE, C. I,

. We granted review to address two important questions

of administrative law arising in instances in which a
tria] court is required to exercise " mdependent
Judgment" review of an agency determination. First, in
exercising such review, must a trial court afford a .
"strong presumption” that the administrative findings’
are correct? Second, does the petitioner seeking a writ
of administrative mandamus pursuant to Code of Civil
Procedure section 1094.5 bear the burden of proving
that these findings are incorrect? ‘

The Court of Appeal answered both gquestions in the
negetive, reasoning that presuming the correctness of
administrative findings and placing the burden of proof
on the petitioner would be incompatible . with
independent judgment review. We conclude that the
Court of Appeal was’in error, and that the judgment of
the Court of Appeal must be reversed. As we shall
explain, long-established case law: demonstrates that
neither presuming the correctness of admi:fistrative
findings, nor placing the burden on the petitioner, is
inconsistent with independent judgment review as that

Copr. © Bancroft-Whitiey and West Group 1998
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tefm has been understood in this state. - .

" After we accepted review in this matter, we granted
the requests of a number of amici curiae to file briefs
addressing, among other things, whether this court

should continue to epply-or should abrogate-the:

mdependent judgment rule. As explained below, in

view of .the long-standing duration of the judicial

precedent astabhsbmg and reaffirming independent
judgment review, and the legislative history of Code of
Civil Procedure section 1094.5, which implicitly
recognizes the rule, we conclude that it would be
inappropriate to judicially abrogate the independent
judgment rule at this point, end that the policy
" arguments advanced in support of such e chenge
properly should be directed to the Legislature, *809

I‘.

This matter commenced es & disciplinary proceeding
against Timothy Fulude, & veteran police officer of the
City of Angels (City), [FN1] based upon his conduct
during and . following the chase and apprehension of &

reclless and erratic driver of a vehicle around midnight

sometime in mid-August 1992,

FN1 The City of Angels is compnsed of
Angels Cemp and Altavllle v

The police departments internal affairs unit
investigated Fukuda's conduct, and in mid-November

1992, after Fulcuda had waived a “pre-dmclphnary ,

meetmg, " Police Chief John Bart advised Fukuda in
writing ‘that he was dismissed from the police
depariment, Chief Bart esserted that Fukuda's conduct
during the obase-which included driving in the
opposite direction of traffic, engaging in a "rolling
roadblock" [FN2] in violation of department policy,
. end veéry nearly being rammed by the suspect's
* automobile-had been unreasonebly dangerous, and that
Fuluda, in his written report and in his interviews with
the department's internal aﬁmrs unit, had lied ebout his
conduet..-

- FN2 A rolling readblock -occurs when an
officer slows his or her vehicle to a near stop
in an effort to block the forwerd progress of &
following vehicle.

Pursuant to  the City's "Memorandum of
Understanding" with the police officers' association,
Fukuda exercised his right to "appeal" the termination,
The ¢ity council designated a hearing officer who was

ot ... from the office of the City Attorney," who had

Page 3

been "licensed [and] ... admitted to practice in this -
State for at-least 10 years," and who was & "member of
the American Arbitration Association." (Mem. of
Understanding, art. XIV, 14.03) There followed &
seven-day transcribed heering held in accordance with
Government Code sections 11507.6 and 11513 (setting
out rules for discovery and svidence); at which Fukuda
and numerous other witnesses testified and at which

. voluminous evidence was received. The hearing officer

rendered a written recqmmendation cenceming the
"appropriate disposition of the case." (See Mem. of

* Understanding, ert. XIV, 14.04.) The recommendation

(i) adopted the nine written findings of Cliief Bart, (if)
rejectsd . as unsupported by the evidence Fukuda's
assertion that'the termination decision was motivated
by retaliation against him for having engaged in union
activities, and (iii) sustained the termination
recommendation, ' C

Two of the findings addressed Fulnida's conduct
during the pursmt first, that he engaged in a pursmt
outside the City, in conjunction with allied agencxes

without being requested or authorized to do so;-=nd
second, that Fukuda engaged in a rollirig roadblock in - ,
violation of department policy. The remeining findings
addressed Fukuda's conduct after the pursuit: that he
*810 misrepresented the facts in his report on the
incident and lied tb investigators after the incident.

Thereafier, in accordence with the Memorandum of
Understanding, the hearing officer's findings wers
forwarded to the city council. After consideration, the
city council followed the recommendation of the
hearing officer and dismissed Fukuda,

Fulcuda sought a writ of administrative ma.ndamus to

‘challenge the action of the city council. (Code Civ.

Proc., 1094.5; hereafter section 1094.5.) The trial
court, observi.ng that Fukuda's "right to confinued
employment is a findementa] right," stated that the
City "must therefore establish that the weight of the
evidencé supports the findings. This means that [the
City] has the burden of proof to produce &
preponderance of evidence in support of the findings."
[FN3] Discounting the evidence upon which the
hearing officer and the city council had relied, the trial
cowt concluded that in most respects the. City had
"failed to. establish" - the various findings against
Fulkmda. The court found that Fulmda had engaged in a
prohibited roadblock, but also concluded that the city
council abused its discretion by imposing the penalty
of termination. At the same time, the trial court also
rejected Fulcuda's assertion that the. proceedings were
instituted against him in retaliation for his umion

Copr. © Bancroft-Whitney and West Group 1998
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mctivities. As noted, the Court of .Appeal affirmed,

rejecting the City's assertion that the superier court .

erred by placmg the burden of proof on the Cxty

FN3 The trial court also statad; "[Fuk\;da],

however, has the burden of proof with respect -

to: the mssertion -that he. was wrongﬂllly

. dxsoharged because of his union activity since
this Is in. the nature of en affirmative

defense,"
o

Section 1094.5 sets out the procedure for obtaining
judicial review of a final administrative determination
by writ of mandate. Two subdivisions  of section
- 1094.5 are relevant here. Subdivision (b) provides that

"[t/he inquiry in such & case shall extend to the
guestions whether the [agency] proceedad without, or
in excess of jurisdiction; whether there was & fair trial;.

and whether ‘there was any prejudicial abuse of
discretion, Abuse of discretion is established if the
[egency] hes not proceeded in the manner required by
lew, the order or.decision is ndt supported, by the
findings, or -the findings are not supported by the
evidence."

Subdms;on (c) of section 1094.5 provides in_ full:
"Where it is claimed that the ﬁndmgs are not supportad
by the evidence, in cases in which the court is
authorized by law to exercise its independent judgment
on the *811 evidence, gbuse of discretion i is established

if the court determines thaet the findings are not

supported by the welght of the evidence, In all other
ceses, abuse of discretion is established if the court
determines that the findings &re not supported by
substantial evidence in the light of the whole record."

Section 1094.5 does not, on its face, specify which
cases are subject to independent Jjudgment review. Nor
does it expressly allocate the burden of -proof or
articulate any prem.lmptlon concernlng the correctness
of administrative ﬁndmgs in caseg in which a trial eourt
exercises independent judgment review. As explained
below, however, each of those issues was squarsly
rescﬂved by case law that preceded the enactment of
section 1094.5 in 1945, and each has been reaffirmed

repeatedly by subsequent case law that has governed

the application of section 1094.5 for the pest half
century.

A

In the 'mid-1930's 'this court held that the

detsrminations of state administrative agencies are not
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judicially revieweble by writ of certiorari or
prohibition (Standard Oil Co. v. State Board of Equal.
(1936) 6 Cal.2d 557 [59 P.2d 119]; Whitten v.
California State Board, BEtc. (1937) 8 Cdl.2d 444 [65
P.2d 1296, 115 ALL.R. 1]), but instead ars reviewable
by rwrit of mandamus (often denominated writ of
mandate; see Code Civ. Proc,, 1084). (Drummey v.
State Bd. of Funeral Directors (1939) 13 Cal.2d 75 [87
P.2d 848] (Drummey).) The issues presented by this
case have their origin in the Drummey decision

" In Drummey, supra, 13 Cal2d 75, a sm15w1da
" administrative board, after & hearing, suspended the

petitionsr's embalming license for one year. Upon the
petitioner's request, the trial court issued first an
alternative writ and then a peremptoty writ of mandate
commanding the board to dismiss the proceedings and
restore the petitioner's license. On review of the appeal

-filed by the administrative board, we afﬁrmed. We first

explained that review by writ of mandate is the

" appropriate mode of review in such matters, (Id. ‘at p.

84.) We then addressed "the question as to what weight
the courts should give to the findings of the* board-or,
stated another way, are the findings of the board, if
based on substantial although conflicting evidence, .
binding -on the courts in the mandamus proceeding, as
they would be in a cerfiorari proceeding or on an.
appeal?" (Ibid., italics in original.)

We concluded that when a2 court reviews an
admidistrative determination such 28 the one at issue,
suspending a professional  license, the court must
“exercise its independent judgment on the facts, as well
as on the law ...." (Drummey, supra, 13 Cal.2d at p,
B4.) We also deﬁned the extent of *812 " independent
judgment" review, explaining that such review "does
not mean that the preliminary work performed by the

~'edministrative board in sifting the evidence and in
making its findings is wasted effort.... [T]n weighing the

evidence the courts cen and should be assisted by the
findings of the board. The findings of the board come
before the court with a strong presumption of their
correctness, and the burden rests on the complaining
party to convince the court that the board's decision is -
contrary to the weight of the ev1dence " (Id at p. 85,
1ta11cs added.)

Our opiniot - in Drummey’ immediately thereafter-
characterized the above quoted allocation of the burden

- of proof ‘and presumption of correctness as " solmd"

"limitations on the rule that the court must exercise its
independent judgment." (Drummey, supra, 13 Cal.2d at
p. B6.) We reiterated and explained: "The findingg of &

‘board where formal hearings are held should end do
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_come before the courts. with & strong presumption in
‘their favor based prlmanly on the [rebuttable]
presumption contained in section 1963, -subsection 15,
.of the Code of Givil Procedure [currently Evidence
Code section 664]: 'Thet official duty hes been
regularly performed.' Obviously, considerable weight
should be pgiven to the findings of experienced
administrative bodies made after 'a full and, formal
hearing, especlally in cases involving technical and
scientific evidence." (Ibid.)

i

Applymg these principles to the matter then before us '

in Drummey, we reviewed the superior cqurt's

Jjudgment "ordering the issuance of a peremptory writ
commending the board to reinstate" the petitioner's
licénse, (Drummey, suprs, 13 Cal2d at p. 86,) We
observed that findings by the trial court had been
waived, and that "[{]Jt must be conclusively presumed
on this appeal that.the trial court weighed the evidence
giving due weight to the presumption in favor of the
board's findings, but mnevertheless, ekercising its
independent judgment, found against the board." (Ibid.,
ttalics added) We concluded that the trial court's
judgment "must be affirmed" because it was, in turn,
supported by substantial evidence in the record: (Ibid.)
We restated this analysis at-the close of the opinion:
"Under- such circumstances, the trial court having

power to weigh the evidence, we must conclusively |

presume that the trial court performed its duty, gave
full weight to the presumption of validity of the board's
findings, but nevertheless fournd against.the board on
this count.: The determination of the trial court on
conﬂictmg sevidence on the facts is binding on this
. courton this appeal.” (Drummey, supra, 13 Cal 2d &t p.
88, 1ta.hos added)

Three years aﬂer Drummey, we decided Laisne v. Cal,

St, Bd. of Optometry (1942) 19 Cal.2d 831 [123 P.2d -

457] (Leisne), in which we stated that on mandamuis
review in the trial' court, a petitioner challenging a
. statewide *813 administrative board's revocation of his
* certificate of registration to practice optometry: was
éntitled to independent judgment review, which we
characterized ns a "trial-de novo," (Id: at p, 845.)
[FN4] A few months thereafter we clarified that the
“substantial evidence" standard of review, and not
independent judgment review, was the proper standard
for jodicial review ‘of the determination of local, as
contrasgted with statewide, agencies. (Walker v, City of
San Gabriel (1942) 20 Cal.2d 879 [129 P.2d 349, 142
AR, 1383] (Walker).) [FN5]

FN4 A vigorous dissent by Chief Justice
Gibson, joined by Justices Edmonds and

Page§- -

Traynor, asserted thet this standard of review .
was unwarranted -and unwise, and that review
should be by certioreri, not mandate. (18
Cel.2d st pp. 848-869.)

. FN5 A few yesrs thereafter, we further
clarified ‘that the "substantia] evidence"
standard of review, and not independent
judgment review, was the proper. standard for

- judicial review of the .determination of
agencies authorized by the California
Constitution to sxercise "powers of & judicial
natife." (Covert v, State Board of
Bquelization (1946) 25 Cal2d 123, 131-132
[173 P.2d 545].)
As noted below, more than three decedes
after Welker, we overruled Walker ‘and other ‘

. decisions end extended the applicability of
independent judgment review to the final
dsterminations of local agencies as well as
statewide agenmas (Strumsky v, San Disgo
County Employess Retirement Association
(1974) 11 Cal,3d 28 {112 Cal.Rptr. 805, 520
P.2d 29] (Strumsky) )

At the General Electlon in 1942, a proposed
constitutional amendment (Proposition 16), drafted and
supported by individusls criticl of this court's

decisions in Drummey' and Laisne, was placed before
the voters, That proposition would have authorized the -
Legislatire or any chartered city (or city and county) to
enact legislation provxdmg that the determinations of
administrative agencies would be subject to judicial
review under only the " substantial evidence" standard
of review instead of the broader "independent
judgment" review provided for in this court's recently
decided precedents, (See Bellot Pamp ., Proposed
Amend, to Cal, Const., with arguments to voters, Gen.

. Elec, (Nov 3, 1942) p. 23 [Appen.]; see also id. at p.

20 et seq.) ‘The proposition- was overwhel.tmngly
rej acted by the electorate,

Thereafter, in Dare v. Bd. of Medical Examiners
(1543)21 Cal.2d 750 [136 P. 2d 304] (Dare), we again
turned our attention to the independent judgment
standard of review, affirming a statewide board's
revocation of the petitioner's license, and, in the
process, clarifying aspects of both Drummey, suprs, 13
Cal2d 75, and Laisne, supra, 19 Cal.2d 831. First, we
quoted our statement in Drummey that " ‘the findings
of the board come before the court with a strong
presumption -of their correctness' " (Dare, supra, 21
Cal2d at p. 798); and explained: "If there is no
requirement for formal findings and none are made,
findings in favor of the prevailing party are implied
from the determination of the board." (Id. at pp.
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798-799.) Second, regarding‘Laisne s reference to "trial
de novo" in the trial court (id, at pp. 793-794), we
clarified *814 that a petitioner seeking & writ of
mandate to overturn an administrative . determination
generally is bound by the record. made at -the
administrative heering, and may present additional
evidence to the trial court only if such evidence could
not "in the exercise of reasonable diligence, ... have
been introduced before the board. " (Id. &t p, 799.)
[FN&] ,

FN6 Dare, supre, 21 Cal.2d 790, like Laisne,
supra, 19 Cel2d B31, was a four-to-three
decision, Again, three dissenters, this time led
by Justice Traynor, - asserted that review
should be by certiorar! (end the substantial
evidence standard of review), rather then
mandate (end ' the independent judgment
standerd of rawaw) (21 Cal.2d at p, 803 et

564.)

A few months after Dare, we decided Sipper v. Urban
(1543) 22 Cal.2d 138 [137 P.2d 425] (Sipper). In that
matter the petitioner unsuccessfully sought a writof
mandate in the trial court to compel an administrative
agency to vacate an order. suspendmg his real estate
license. The trial court, exercising independent
judgment, denied the writ, We affirmed, commenting
that "[ijn his application for & writ it was incumbent
upon [the petitioner] to state a prima facie case
entitling him to relief." (Id. at p. 141.) In a concurring
- opinion, Justice Schauer described the state of the law

ag follows: "The procedure as now declarad glvas the -

" reviewing court the power and duty of sxercising an
mdepandent judgment as to both facts and law, but
contemplates that the record pf the administrative
board shall come. before the court endowed with a
strong presumption in favor of its regularity and
propriety in every respect and that the burden shall rest
upon the petitioner to support hie challenge

" affirmativaly, competently, and convincingly. In other
words, rarely, if ever, will a board determination be

_disturbed unless the petmoner is able to show =
jurisdictional excess, a serious error of law, or an abuse
of discretion on the facts." (Id. at p. 144 (conc. opn. of
Schauer, 1.).) [FN7]

FN7 Justice Schauer, who had only recently
joined the court, also addressed the views of
the three dissenting justices who would have,
recognized a right to judicial review of final
administrative determinations by certiorari

(and the substantinl evidence standard of *

review), rather -than ‘miandate (and the
independent judgment standard of review).
Justlce Schauer explaingd that although he

Page 6

.agreed thet certiorari rather than mendete
-eppeared to be the most appropriate mode of
review " from. the rcademic standpoint" (22
Cali2d gt p. 146 (conc. opn. of Schauer, I.),
.he would adhers to the majority view in part
out of respect for stere deoisia.
Further, addressing the electorate's rajeuﬁon*'
of Proposition 16 in 1942- which, as noted
- ante, at page B13, would have permitted the
Legislature or any chartered city (or city and
county) to subject the determinations -of
administretive agencies .to only substantial
' evidence review . instead of the broader -
independent judgment revisw afforded by this
court's precedents- Justice Scheuer observed
that "[bly this overwhelming' vote the peopls
expressed their preference for the liberal
policy foliowed by the court as opposed to the
narrower one proposed to them. The State of
Celifornie must therefore be recognized as
committed to the broader policy encompassed
by the mandemus procedure.” (Sipper, supre,
22 Cal.2d 138, 153 (oconc. opn, of Schauer,

1))
B

Shortly thereafter, echoing suggestions in Juatice
Schauver's  concwring opinion in Sipper, sipre, 22
Cal2d at page 146 et seq, the Legislature *815
enacted ard the Governor signed legislation directing
the Judicial Council to "make. a thorough study of the
subject .., of review of decisions of administrative
boards, commissions and officers[,] ... formulate &
comprehensive - end -detailed plan," .and report its
recommendations to the Legislature along with "drafts
of such lsgislative measures as may be calculated to
carry out and effectuate the plan." (Stats, 1943, ch.
991, 2, p. 2904.) The Judicial Council of California
did s0-in its Tenth Biennial Report (1944) (Report).
(See gemerally, Kleps, California's Approach to the
Improvement of Administrative Procedure (1944) 32
CalL.Rev. 416.) The Report' recommended, and the
Legxslature adopted with only minor changes, three
major pieces of legislation: a statewide Department of
Administrative Procedure (Rep., supra, at p: 10 et seq.;
id., appen. A, p. 31 et seq.; see Gov. Cods 113702 et
seq.); the Administrative Procedure Act (Rep., supra,
at p. 12 et seq.; id., appen. A, p. 33 et seq.; see Gov.
Code, 11370); and the statute that we consider in the
case now before us, section 1094.5 (Rep., supra, at p.
26 et seq.; id., appen. A, p. 45 et seq.).

Regerding section 1094.5, the Judicial Council's 1944
Report noted that the proposed legislation did "not
depart from the procedure! pattern laid down by recent
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court decisions" (Rep., supra, at p. 26), but instead

made provision " for the cases in which the court has
the power to exercise an independent judgment on the

evidence and mlso for ceses in which the court merely - -

examines the record to ascertain whether the decision
is supported by substantial evidence." (Id. at p. 27.)
Regarding the limitations recognized by Drummey and
ite - progeny, upon the triel court's exercise of
independent judgment, ‘the Report stated: "“[Ijn
[exercising an independent judgment on the facts and
making their ewn findings], the courts must give effect
to & presumption in favor of the agercy's action ...."
(Rep., supra, appen. B, pt. 3, at p. 141.) The Report

asserted that "the exact effect .of this presumption is -

impossible to estimate" (ibid.), but observed that the
presumption -arose from Drummey; Dare, and Sipper;

and that it is based "upon the provisions of Code Civ."

Proc., Sec. 1963[, subdivision] (15) [currently set out
et Evidence Code section 664, presuming] that official
duties have been regularly performed." (Rep., supra,
appen. B, pt. 3, at p. 141, fn.-57.) The Report
concluded on this point that the presumption in favor
of agency findings "has the sffect of an-admonition to
the court end of casting the.burden of proof upon the
person seeking to overthrow the administrative action."
(Ibid., {talics added.)

As mdlcated the Legislature adopted end the
Governor signed into law  section 1094.5 as proposed
by the Judicial Council in its 1944 Report, (Stats.
1945, ch. 868, 1, p. 1636.) Although the statute has
been amended on many occasions since then,

subdivisions, (b) and (c), as relevant here, have

remained substantively unchanged. *816
cC

(1) From this history it is apparent that section 1094.5
“is a codification of the precedure devised for
reviewing' 'the adjudications of .. administrative
agencies" in the series of cases outlined above in part
II.A, end that "the scope of review under the ... statute
is the same as that specified in those cases.” (Temescal
Water Co. v. Dept. Public Works (1955) 44 Cel.2d 50,
105 [280 P.2d 1].) As observed in Hohreiter v.
Garrison (1947) 81 Cal.App.2d 384 [184 P.2d 323),
the Judicial Council's 1944 Report "is & most valuable
aid in ascertaining the meaning of the statute.... [T]he
council drafted this lanpuage at the request of the
Legislature, and in this respect was & special legislative
comumities, As part of its special report conteining the

proposed legislation [the Judicial Council] told the

Legislaturs what it intended to provide by the language
used. In the absence of compelling language in the
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statute to the contrary, it will be assumed that the
Legislature adopted the proposed legislation with the
intent and meaning expressed by the coumcil in its
report." (81 Cal.App.2d at p. 397, italics added;
accord, Anton v. San Antonio Community .Hosp.
(1977) 19 Cal.3d 802, 817 [140 Cal.Rptr, 442, 567
P.2d 1162] (Anton).)

Consistent with these observations, in the decades
following the adoption of section 1094.5, a number of
cases have quoted and acknowledged the limitations
(recognized in the Judicial Council's Report) placed by
Drummey and its progeny upon independent judgment
review. In Bixby v. Pierno (1971) 4 Cal.3d 130 [93
CalRptr. 234, 481 P.2d 242] (Bixby), the leading

‘modern case discussing and explaining the mdapendent

judgment test, [FNB] we quoted with approval
Drummey's staternent that in applying * ‘independent
*817 judgment;' " a trial court must accord a " 'strong
presumption of ...-correciness' " to administrative
findings, and that ‘the "burden rests" upon the
complaining party to show that the administrative "

. !decision is contrary to the weight of the evidence.' "

(Id. at p. 139; see also Campbell v. Board of Dental
Examiners (1971) 17 Cal.App.3d 872, 875-876 [95
Cal.Rptr. 351] [a.strong presumption supports the
correctness of the findings of an administrative agency,
and the burden of proof rests upon the petitioner to-
establish administrative-error); Chamberlain v, Ventura
County Civil Service Com. (1977) 69 Cal.App.3d 362,
368 [138 Cal.Rptr. 155} [quoting Drummey' s "strong
presumption of ... correctness” and burden of proof
qualifications on independent judgment review]; San
Dieguito Union ‘High School Dist. v. Commission on
Professional Competence (1982) 135 Cal.App.3d 278,
288 [185 Cal.Rptr, 203] [commission's "factual finding
is entitled to substantial weight even in an ‘independent
judgment' hearing before the superior court"].) [FN9]

FNB Bixby reaffirmed and cierified our case
law, holding that when & triel court reviews a
final  edministrative = decision  that

. substentially affects a fundamental vested
right, the court "mot only exemines the
administrative record for .errors of law but
also exercises its independent judgment upon
the evidence ...." (Bixby, suprg, 4 Cal.3d at p.
143.) By contrast we explained, the cese Jaw
stends for the proposition that " [ilf the
‘administrative decision does not mvulvc, ot
substantially affect, any fundamental vested -
right, the trial court must still review the
entire " administrative - record to determing®
whether- the findings are - .supported by.:
substential evidence and whether the agency °
commitied any errors of law, but the trial
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court need not leol beyond that whole record

of the administrative proceedings." (id. at p.

144, fn, omitted.)
In tesponse to arguments of & dissenting
Jjustice thet the independent judpment .test

* should be gbandoned in favor of the
substantial evidence test, the majority

nsserted that "[i]n view of [the] judicial
history [of section 1094.5], the court would
now essert a doubtful prerogative if it were to
rule that no cmses at all require an
indepsndent judgment review and that the
Legiglatura creatad - an empty category in
section 1094.5. " (4 Cal3d at p. 140.) The
court in Bixby concluded that application of
the independent judgment standard does not
imposs on triel courts & burden that is

"gignificently more" then that imposed by -

substantinl evidence review (id, at p, 143, fn.
10), end that independent judgment review is

necessary to protect individual liberty: "At a'

time, in this technocratic society when the
individual faces ever greater danger from the
dominance -of povernment end other
ingtitutions wieldirig governmental power, we
hesitate to sirip him of & recognized
protection ageinst the overreaching of the
state. The loss of judleial review of a ruling
of an administrative agency thet abrogates a
fundemental vested right would mark 2 sorry
retreat from bulwarks iaboriously built. Such
an elimination would not only overrule
decisions long held in California, but destroy

8 bed-rock procedural protection against the -

exertion of arbitrary power," (d. at p. 151.) -

FNOS Three ysars after Bixby, supre, 4 Cal.3d
130, our decision in Strumsky, supre, 1]
Cel.3d 2B, extended the independent
judgment standard of review to the final
determinations of local rdministrative boards,
thereby overturning & number of cases
(including Walker, supra, 20 Cal2d B879)
holding that the declswns of such boards are
.subject only to substantial svidence review,
Thiereafter, in Anton, supre, 19 Cal.3d 802,
this court in turn extended Strumsky to the
determinations of nongovernmental agenoies
subjeet to review under section 1094.5.

o
Despite this history, the Court of Appeal below
coricluded that Drummey and its progeny should not
control, and that - when exercising independent

judgment a tria} court may. not afford the agency's
findings any presumption of correctness, and must

place the burden of proof on the entity supporting the

administrative agency's decision,

Page 8 -

(2) We reject the Court of Appeal's conclusion, inder-
which agency determinations and findings would be
entitled to no weight at all, and affirm the rule first
arficulated in Drummey, reaffirmed in Dare and
Sipper, implicitly codified by the Legislature in section
1094.5, and thereafter reaffirmed by numerous
opinions including Bixby: In exercising its independent
judgment, = trizel court must afford a strong
presumption - -~ of correctness  toncerning  the
administrative findings, and the party challenging the
administrative decision bears the burden of convincing
the court that the administrative ﬂndmgs BTe confrary
to the we1ght of the evidence. *818 :

As ex'plain‘ed below, oppos‘mg Arguments advenced by
Fulkude and accepted by the Court of Appeal are
unpersuas1ve

The Court of Appaal beld, and Fultuda here asserts,

“that it would be confusing and incomsistent for a

superior ocourt to presume the correctness of -
administrative findings, and still exercise independent
judgment review, Some justices and: scholars who
champion the more deferential substantial evidence
standard of review have unsuccessfully advanced the
same agsertion in the course of arguing against the
retention of independent judgment review. [FN10] But
the -essertion of incompaﬁbility is no more persuasive
when it comes, as in this case, from the advocates of
independerit judgment review. As explained by the

Judicial Council's 1944 Report, the presumption "has

the effect of an admonition to the court." (Rep., supra,
appen. B, pt. 3, at p, 141, fn. 57.) In other words, the .
presumption provides the trial court with & starting
point for revisw-but it is only a presumption, and may
be overcome. Because the trial court ultimately must
exercise its own independent judgment, that court is
free to substitute its own findings after first giving due
respect to the agency's findings, This approach to tbe
trial court's exercise of mde.pendent judgment long has
been understbod, and was, in fact, {lustrated by
Drummey itself, in which we twice observed that the
tria! court "wa1ghed the evidence giving due weight to
the presumption in favur *819 of the board's findings,
but ‘nevertheless, exercising its independent judgment,
found against the board, " (13 Cal.2d at p. 86; see also
id, at P. 88.) As shown by Drummey and its progeny,
there is no inconsistency in a rule requiring that a trial
court begin its review with a presumption of the
correciness of administrative findings, and then, after
affording the respect due to these findings, exercise
independent judgment in making its own findings,
(Accord, Yamaha Corp, ‘of America v, State Bd, of
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Equalization (1998) 19 Cal4th 1 [78 Cal.Rpir.2d 1,
960 P.2d 1031] [when interpreting = statute, & court
must afford deference to the agency's interpretation,

but ultimately exercise its own independent judgment]; .

of. People v. Lang (1989) 49 Cal3d 991, 1045 [264
Cal.Rptr, 386, 782 P.2d 627].)

FN10 Justice Burke's concurring -opinion in
Bixby, supre, 4 Cal3d 130, 151, echoing
earlier scholerly criticism of the independent
" judgment test (e.g, Kleps, Certiorarified
Mandemus Review: The Courts &nd
California Administrative
Decisions-1949-1359 (1960) 12 SteuL.Rev,

554, Netterville,” Judicial Review: The -

"Independent Judgment" Anomaly (1956) 44
CalL.Rev. 262; McGovney, Administrative
Deocisions and Court Review Thereof in
-Celifornia  (1941) 20 CalL.Rev. 110),
asserted that independent judgment review
provided insufficlent deference to and respect
for administrative determinations, and argued
~ for abendonment in favor of substential
evidence- review, In the process, Justice
Burke, like ‘the oited scholarly critidism;
observed - that - the = "presumption of
correciness" and burden’ of proof ericulated
in Drummey, supre, 13 Cal.2d 75, and Dare,
* suprg, 21 Cal2d 790, “diminish the
independence of the trial courts' review"-a
result that Justice Burke and the
" commentators  obvionsly eapproved’ as
effording respect for the "expertise and
, discretion which, presumably, underlies any
such [administrative] .decision." (Bixby,
supra, 4 Cel3d at p. 154 (conc. opm. of
Burke, J.).) As part of his general argument
against mdepandent judgment review,
however, Justice Burke went on to assert-
without enalysis-that "commentators assume
that the so-called' 'presumption’ will be

Ignored by .the trial courts, since‘it is totally -

inconsistent with the concept of an
independent judgment review., See, e.g.,
Kleps, supra, .. &t page 577; Netterville,
supre, .. af pages 279-280; McGovnsay,
supra, ... &t pages 129-130." (Bixby, suprs, 4
Cal3d at p, 154, fn. 12; accord, Anton, supra,
19 Cal.3d 802,.831,.fn. 1 (dis. opn, of Clark,
Iy ["Such a presumption, while perhaps
desirable, appears inconsistent with the
concept of independent judgment. "I;
Asimow, The Scope of Judicial Review of
Decisions of Californin  Administrative
Agenoies (1995) 42 UCLA L.Rev. 1157,
1168; fn, 35 ["[I]t is difficult to reconcile
.[the]. presumption with the independent
Jjudgment test. In practioe, it appears that the
... presumption is ignored,"].) As explained in
the text above, we do not find either the

Page &

. presumption or the eliocation of burden of
proof to be incompatible with the exercise of
independent judgment.

The Legislature's enactment of section 1094.5-in light

-~ of the Judicial Council's 1944 Report, and Drummey

and its progany-mdlcates leglslatwa acceptance of the
limitations placed by Drummey and later cages upon
independent judgment review. The Legislature's
subsequent failure to =mend section 1094.5,
subdivision (c), to remove those limitations further

" suggests legislative acceptance of the limitations, (See

Viking Pools, Inc, v. Maloney (1989) 48 Cal.3d 602,
608-609 [257 Cal.Rptr. 320, 770 P.2d 732].) Indeed, in
the coirse of making numetous ‘amendments to the
Administrative Procedure Act (see Stats, 1995, ch.
538), the Legislature recently has embraced similar
limitations. Government Code section 11425.50,
subdivision (b), directs trial courts to give "great
weight" to credibility determinations of state agency
hearing officers, even when the trial court conducts
independent judgment review under section 1094. 5.
[FN11] Obv1ously, the Legislature sees no
mconmstancy in havmg the trial court first afford
"graat weight" to credibility determinations, and then
exercise- independent judgment in malcmg its own
fmdmgs

PN11 This subdivision provides in relevant
part; "If the factue! basis for the decision
includes & determination based substantially
_on the credibility of & witness, the statement
shall identify eny speoific evidence of the
observed demeanor, manner, or attitude of the
witness that supports the determination, and

" on judiclal review the court shall give great
weight to the-determination to the extent the
determination  ldentifies the  observed
.deméenor, manner, or ettitude of the witness-

- .. that supports it" (Gav. Code, 11425.50,
subd. (b).)

(3) The Court of Appeal also held, and Fukuda hers
contends, that Drummey, supra, 13 Cal.2d 75, does
not impose & burden of proof (defined in Bvid, Code,
115) on the party contesting en administrative action,
but instead imposes, at most, & burden of production
(defined in Evid. Code, 110) on that party. We find no
support for this view.

Bvidence Code section 500 states that "[e]xcept as....
provided by law, a party has the burden of proof as to
each fact the existence or nonexistsnce of which is
esgential to the claim for relief or defense that he is
asgerting, " *820 This provision applies to writ
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proceedings under section 1094. (Evid. Code, 300
["Except as otherwise provided by statute, [the] code
applies in every action before the ... superior court
."].) Contrary to the Court of Appeal's unsupported
statement that "section 1094.5 provides otherwise,"

that statute does so neither expressly nor implicitly.

Indeed, as noted =bove, the history of the Judicial

Council's 1944 Report demonstrates thet the
Legislature intended that section 1094.5 embrace .

Bvidence Code ssction 500's traditional allocatlon of
the burde.n of proof. [FN12] .

FN12 In suppurt of ita contrary- VIBW, the
Court of Appeal! relied upon Webster v,
Trustees of Cal. State University (1993) 19
Cel.App.4th 1456, 1466 [24 Cal.Rptr.2d
150, in which the Court of Appeal remandsd
the matter to the trial court with directions to

exercise independent judgment end to place’

the burden of proof upon the party supporting
the administrative determinstion, As Fukuda
ooncedes, Webster s inmpposite &nd
distinguishable.. The .Court- of Appesls
remand - directions- in Webster constituted a

. case=specific remedy to correct & burden-
allocation error made at the administrative
level, end the case dose not purport to stand
for the proposition that, 28 a general matter,
the burden of proof rests with the party
geeking to support the eadministrative
determination.

But, even without reference to Bvidence' Code section

500, both the allocation of burden of proof and the -

nature of that burden articulated in Drummey are clear
on, the face of  our opinion in that case. Contrary to
Fuicuda's suggestion that the burden of proof did not
rest with him, and that " the burden of proof discussed
in Drummey appears to go [only] to the burden on the
petitioner to produce evidence in support of his
claims," the language of the court iri -Drummey-"the
burden rests on the complaining party to convince the
court that the board's decision is contrary to the weight
of the evidence" (Drummey, supra, 13 Cal.2d at p. 85,

jtalics added)-plainly casts upon ‘“the complaining

arty" (and mot the administrative agency) & burden of
proof or persuasion, end not a mere burden of
production or of coming forward-with evidence.

In support. of its contrary holding, the Court of Appesl
stated, and Fulkuda now contends, that the statutory
presurnption that "official duty has been reguiarly
performed" (Bvid. Code, 664)-which, as noted above,

was cited in Drummey &5 an important factor, slong -

with administrative expertise, in explaining why
adiministrative findings are presumed to be correct (13

Page 10

Cal2d at p 86)-" ' goes only to the burden of

producing evidence.' " (Quoting Kleist v. City of
Glendale (1976) 56 Cal.App.3d 770," 777 [128
CalRptr. 781] (Kleist), italics added.) Hencs, it is
argued, any burden recognized by Drumriisy should be
seen ‘as one of mere production, and not persuasion.
The Court of Appeals premise iz gquestionable:
Evidence Code section 664 long has been clagsified by

the Legisiature as a presumption affecting the burden

. of proof (defined in Bvid. Code, 605, 660 et seq.

[listing presumptions affecting burden of proof]),
rather than one aﬂ"ectmg *821 the burden of producing
evidence (defined in Evid. Code, 603, 630 et seq.
(listing presumptions affecting burden of producing
evidence].) In any event, regardless whether the section
664 presumption properly may be characterized, as
implied by the opinion of the Court of Appeal and
ngserted here by Fulude, as "{allfing] from the case" if
and when the petitioner presents an adequate record on
review, [FN13] the " strong presumption" of the
correctness -of =administrative findings = that we "
articulated in Drummey is sepsrate and different in
nature, ‘and based upon additional considerations-
including our observation that such findings often are
the product of expertise. Indeed, it is .cleer from
Drummsy that we did not contsmplate that the
presumption would "drop out" once the petitioner met
his or her burden of production: As noted abovs, our
opinion spoke of the trial court's obligation to apply the
presumption even though it was clear that the burden
of production had been satisfied, (Drummey, supra, 13
Cal.2d at pp. 86, 88.) [FN14]

FN13 The Court of, Appaal rahcd upon the

following statement in Kleist, supra, 56

Cal.App.3d at page 777: "The presumption of
performance of offioial duty, ocontained in

Bvidence Code section 664, goes only to the

burden of producing evidence ...." As the City

observes, however, the Evidence Code itself,
and’ other decisions construing the. code, are

to the contrary. (Bvid, Code,- 660 et seqg.;

Devenport v, Department of Motor Vehicles

(1992) 6 Cal.App.4th 133, 143 [7 Cal.Rptr.2d

818] ["The presumption in Evidence Code

section.664 effects the burden of proaf."].)

FN14 To satisfy its burden of production at
the administrative hearing, the public agency
must produice avidence of miscanduct by the
. employee. Unless it does so, the employee
has no burden to produce evidence thet no
misconduat occurred: To satisfy his or her
burden of production at the administrative
mendamus hearing under section 1094.5, the
employes need only produce & complete
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- record of the edministrative iaearing-and this
“ secord will, in eny event, be prepared by the
agency. (See Code Civ. Proc., 10946 subd.

(o))

Other objections noted By the Court of Appeal and -

raised here by Fulmuda may be disposed of guickly.

Fukuda suggests that because section 1094.5, as
adopted (end as it exists today), does not expressly
codify the. presumption of correctness set out in
Drummey, it should be inferred thet the Legislature did
not intend to adopt that rule. The legislative history-
including the Judicial Council's 1944 Report, discussed
ente, in part ILB, and the Legislature's failure to amend
the statute to avoid the limitations set out in Drummey
and its progeny- demonstrates otherwise.

Fulkuda and amicus. curiae on his behalf assert in
conclusory fashion that.the limitations on'independent
judgment review, articulated in Drummey and its
progeny, should be ignored; because they allegedly
constituted dictum when first set out in Drummey. Our

opinion in#Drummey eaffirmed thie issuance of a

peremptory writ. of mandate. We could not have done
so without decldmg whether the trial court’ had
proceeded inl & manner that *822 respected and took

into account the presumption-discussed in our opinion. .

As noted aboye, we expressly found that the trial court
properly did so proceed, and exercised its independent
judgment, The challenged aspect of Drummey was not

dictum, Even if this were not so, the subsequent

adoption of ‘the challenged - -presumption end burden
allocation by Dare and Sipper, their acceptance by the
Legislature, and the subsequent reaffirmetion of the
challenged presumption and burden allocation by
Bixby-iore than adequately establish the bona fides of
the challenged presumption and burden allocatlon
today.

Fukuda and amicus curiae on his behalf assert that the
existence of the " presumption of correctness" has not

‘been accepted and that the presumption hes been .

"ignored" in practice. We find no support in the record
for this essertion. Our opinion herein will reaffirm for
the future that the presumption continues to exist,.

Fukude suggests thet constitutional considerations
preclude any limitation —(such as the chellenged

presumption, or the challenged allocation of the burden

of proof) on a trial courts exercise of independent
judgment, There was no authority for this proposition
when Drummey was decided, and there is none now.

Indeed, the more recent decisions suggest that the

Page 11

independent judgment test itself is not constitutionally -
compelled, even in cases substantially affecting
fundementa! vested - rights,- when, 2s here, the
underlying admiinistrative procedure includes ample
safeguards-designed to ‘ensure faimess. (Tex Ca! Land
Menagement, Inc, v. Agricultural Labor Relations Bd. -
(1979) 24 Cal.3d 335, 346 [156 Cal.Rptr. 1 595P.2d
579] (Tex-Cal).) [FN15] - :

FN15 The reasoning of the plurality opinion

in Tex-Cal, supre, 24 ‘Cal.3d 335, casts doubt

on the suggestion in Drummey, suprg, 13-

Cal.2d at peges B4-85, that the independent

. judgment sgtandard of judicial review is

compelled by the due process clauses of the

state and feders! Constitutions, and the

suggestion in Leisne, supre, 19 Cal2d at

pages 834-845, that the independent

*  judgment stenderd of review, and g trial de

novo, ere required by separation of powers

considerations. Bulkuda ‘asserts that "recent

decisions” by the United States Suprems

Court have " effirmed" that independent

judgment review iz required by the due

e process ‘clause, but he oltes no authority for
that proposition and we are aware of none.

Finally; Fukuda asserts.that the judicial "trend" is to

- expand the scope of writ of mandate review by the trial

court,-and not to ‘"confelr more power' on
administrative agencies. Our task is to construe the
statute, not to- discern trends. In eny event, both Tex-
Cal, supra, 24 Cal3d 335, and recently enacted
Government Code section 11425.50, subdivision (b)
(discussed 'end quoted emte, at p. 819), refute the -
suggested existence of such a judicial or leglslatwe
"rend." *823

v

The City, joined by amici curiae, [FN16] urges this
cowt to .reconsider &nd azbandon® Drummey's

“"independent judgment" standard of review and the

case law that has. developed to guide courts .in
administering and implementing that standard, They
suggest that the independent judgment test iz not:
constitutionally’ compelled, end that its use is not
generally required in any other jurisdiction, state or
federal. They argue, among other things, that (i) our
case law is illogical in requiring independent judgment
review of fimdamental vested, rights determined by
local .and meny statewide agencies, but permitting
substantial evidence review of .the decisions of |
constitutional - agencies; (ii) our case -law creates
confusion a&s to what sorts of interests ~are
"fundamental" and ‘"vested" and hebce trigger

Copr. © Bancroﬁ-Whitneﬁ and West Group 1998 s

1057



20 Cal.4th 805
(Cite as: 20 Cal.4th 805, *823)

‘independent judgment review; (iii) use of the
independent judgment standard of review imposes

increased and unnescessery burdems on- our congestad:

trial courts; (iv) use-of independent judgment review
frequently calls upon tria] court judges, as generalists,
to substitute their judgment for the. more quelified
judgment of expert adiministrators, end promotes
disparate results when similar cases from the same
agency are heard by different trial court judges; and (v)
use of the independent judgment stendard of review is

not necessary in order to.sefeguard individual liberties,

FN16 Briefs proposing that we abandon
independent judgment review have been filed
by UCLA Lew Sohool- Professor Michael
Asimow and the California Sohool- Boards
Assoclation (joined by -84 California cities),
The Attorney General has filed & brief in
which-he "agrees with Professor Agimow ..,
that it is time for-this Court to reexarhine the
scope of review of administfative mandemus
proceedings." Briefs . urglng ‘ug to retain
independent judgment review have been filed
by Lackie & Dammeier LLP (a law firm that
represents ~ public  employes  unions,
pssociations, and related groups), and the
Peace Officers' Research Association of
California Legal Defense Fund et al.

We con51dered and rejected most of these a.rguments

almost three decades ago, in Bixby, supre, 4 Cal.3d"

130. As we have seen, the independent judgment
standard of review was first articulated in decisions
issued in the 1930's and early 1940%; in 1942, the
voters of this state rejected & proposed constitutional
amendment'that would have modified those decisions;

end in 1945, the Legislature, relying upon a-

comprehenslve report that carefully reviewed . the
governing cases, essentially codified the independent
judgment standard of review through its enactment of
section 1094.5. For more than half a century,
California courts have applied that standard of review,
in accordance with the provisions of section 1094.5.
TUnder these circumstances, we believe that those who

advocate abandonment of the indspendent judgment .

standard of review on the basis of policy appropriataly
should *824 direct their concerns and arguments for
revision to the Legislature, rather than to this court
[FN17]

i

FN17 We observe that the Legislature has.

- been free for the past two decades to specify,
"oonsistently with Tex-Cal, supre, 24 Cal.3d
335, 346, that cerfain administrative
determinations need to be subjected only to
gubstantial evidence review rather than

' Page 12

independent judgment review. During that
period, the Legislature selectively has acted
to so speclfy with regard to some agency
decisions (see Asimow, The Scope of Judicial
Revisw of Decisions of California
Administrative Agencies, supra, 42 UCLA
L.Rev, 1157, 1176, fn, 62), but expressly has
mandated independent judgment review with
regard to other mgency determinations,
inoluding those concerning dismissal of
public school teashers. (Thid.; Ed. Code,
44945, 87682.) :

v

(4) Even when, as here, the trial court is required to
review en administrative decision under the.
independent judgment standard of review, the standard
of review on appeal of the trial court's determination is
the substantial evidence test. (Drummey, supra, .13
Cal.2d at p, 86; Yakov v. Board of Medical Examiners
(1968) 68 Cal2d 67, 72-75 [64 CalRpir. 785, 435
P.2d 553]) (S) In the present case, howsver, we cannot
properly review ihe trial court’s findings and decision
for substantial evidence, because that court's findings
are themselves infecied by fundamental error: The trial
court erred by placing the burden of proof on the City,
and by failing to -accord a presumption of correctness
to the administrative findings. ~

Fukuda asserts that we nevertheless. mey affirm the

judgment because, he claims, the trial court's

misallocation of the burden of proof and apparent

failure to presums the correctness of the administrative.
findings did not =effect its decision. The  record,

however, does not support this contention, and instead

demonstrates thet the trial court relied repeatedly upon .
the City's failure to meet its burden of proof Indeed,

the irial court stressed that, with regard to the guestion

whether Fukuda's involvement in the pursuit was "

unreasonably dengerous," the evidence was "evanly

balanced, end the party havmg the burden of proof
loses." As Fukuda concedes, "had [he] bor[ne] the

burden of proof as to this charge, the finding would

have been sustained ... against [him]"-snd as the City .
observes, that finding, in conjunction. with the
sustained finding that Fulkuda engaged in a prohibited
roadblock, ey have supported the -city council's
termination  decision. Accordingly, and in view of the
trial court’s misallocation of the burden of proof, and
the administrative findings of dishonesty on the part of
Fuluda, it would be inmppropriats at this point to
affirm the trial court's judgment barring termination of
Fuluda's employment.

Copr. © Bancroft-Whitney and West Group 1958

1058



20 Cal.4th 805
(Cite as: 20 Cal.4th B05, *824)

At the same time, however, we also reject the City's

suggestion that we may reverse the judgment and

_reinstate the city council's decision to terminate

Fukuda's employment, on the ground that the evidence
amply supports *825 the sdministrative findings. On
the record” before us, .we cannot foreclose the
possibility that the trial court, after exercising its
independent judgment as described above, reasonably
could conclude that the city council's termination
decision was an sbuse of discretion. (See Magit v.
Board of Medical Examiners (1961) 57 Cal.2d 74, 87
[17 Cal.Rptr, 488, 366 P.2d 816).)

Page 13

We reverse the judgment of the Court of Appeal and
direct that court to remand the matter to the trial court
for further proceedings consistent with this opinion, -

Mosk, J., Kemnard, [., Baxter, 1., Werdegar, I., Chin,
J., and Brown, J., concurred, *826 )

Cal, 1999.
Fukuda v. City of Angels

END OF DOCUMENT
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CA CIV PRO s 1094.5 EXHIBIT K
West's Ann.Cal.C.C.P, § 1094.5 \ :

WEST'S ANNOTATED ‘CALIFORNIA CODES
CODE OF-CIVIL PROCEDURE
PART 3, OF SPECIAL PROCEEDINGS OF A CIVIL NATURE
TITLE 1. OF WRITS OF REVIEW, MANDATE, AND PROHIBITION
CHAPTER 2. WRIT OF MANDATE

Copr. © West Group 2000, All rights reserved.
Current through 1999 portion of 1999-2000 Reg. Sess. and 1st Ex. Sess.

§ 1094.5. Review. of administrative orders or decisions; filing record; extent of i mjury, abuse of discretion; relevant :
evidence; fudgment; stay; disposel of administrative records - '

. (a) Where the writ is issued for the purpose of inquiring into-the validity of any final administrative order or decision
made as the result of a proceeding in which by law a hearing is required.to be given, evidence is required to be taken,
and discretion ifvthe determination of facts is vested in the inferior tribunal, corporation, board, or officer, the case sha.II
be heard by the court sitting without a jury. All or part of the record of the proceedings before the inferior tribunal,

.corporation, board, or officer may be filed with the petition, may be filed with respondent's points and authorities, or
may be ordered to be filed by the court.- Except when otherwise prescribed by statute, the cost of preparing the record
shall be borne by the petitioner. Where the petitioner has proceeded pursuant to Section 68511.3 of the Government
Code and the Rules of Court implementing that section and where the transcript is necessary to a proper review of the
adiministrative prooeedings, the cost of preparing the transcript shall be borne by the respondent.- Where the party
seeking the writ has proceeded pursuent to Section 1088.5, the administrative record shall be filed as expeditiously as
possible, and may be filed with the petition, or by the respondent after payment of the costs by the petitioner, where
required, or as otherwise directed by the court. If the expense of prepanng ell or Eny pert of the record has been borne
by the praveuhng party, the expense shall be taxable as costs. - ,

(b) The inguiry in such & case shall extend to the questions whether the respondent has proceeded without, or in excess
of jurisdiction; whether there was a fair trial; and whether there was any prejudicial abuse of discretion. Abuse of
discretion is established if the respondent has not procesded in the manner required by law, the order or decision is not
supported by the findings, or the findings are not supported by the evidence. '

(c) Where it is claimed that the findings are not supported by the evidence, in cases in which.the court is authorized by

law to exercise its independent judgment on the evidence, abuse of discretion is established if the court determines that

the findings are not supported by the weight of the evidence: In all other cases, abuse of discretion is established if the
court determines that the findings are not supported by substantial evidence in the light of the whole record.

(d) Notwithstanding subdivision (c), in cases arising from private hospital boards or boards of directors of districts
organized pursuant to The Locel Hospita] District Law, Division 23 (commencing with Section 32000) of the Health
and Safety Code or governing bodies of municipal hospitals formied pursuant to Article 7 (commencing with Section
37600) or Article 8 (commmencing with Section 37650) of Chapter 5 of Division 3 of Title 4 of the Government Code,
abuse of discretion is established if the court determines that the findings are not supported by substantial evidence in
the light of the whole record. However, in all cases in which the pstition alleges discriminatory actions prohibited by
Section 1316 of the Health and Safety Code, and the plaintiff makes a preliminary showing.of substantial evidence in
support 'of that al]egatwn, the court shall exercige its independent judgment on the evidence and abuse of discretion
shall be established if the cowrt determines that the findings are not supported by the weight of the evidence.

(e) Whers the court finds that there is relevant evidence that in'the exercise of reasonable diligence, could not have
been produced or that was improperly excluded at the hearing before respondent, it may enter Judgment as provided in
subdivision (f) remending the case to be reconsidered in the light of that avidence; or, in cases in which the court is

suthorized by law to exercise its independent judgment on the evidence, the court may admit the evidence &t the hearing
on the writ without remanding the case,

(f) The court shall enter judgment either commanding respondent to set aside the order or decision, or denying the writ.
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Where the judgment commands that the order or decision be set aside, it may order the reconsideration of the case in
the light of the court's opinion and judgment and may order respondent to take such further action as is speclally
enjoined upon it by law, but the judgment shall not. hmit or control in eny way the discretion. legally vested in the
respondent, .

(g) Encept as provided in subdwxslon (h), the court in which proceedings urider this sectlon are mstituted may stay the
" operation of the administrative order or decision pending the judgment of the court, or until the filing of & notice of
appeal from the judgment or until the expiration of the time for filing the notice, whichever occurs first. However, no
such stay shall be imposed or continued if the court is satisfied that it is against the public interest. The application for
the stay shall be accompanied by proof of service of a copy of the application on the respondent.” Service shall be made
in the manner provided by Title 5 (commencmg with Section 405) of Part 2 or Chapter 5 (commencing with Section
1010) of Title 14 of Part 2. Ifan gppesl is taken from & denial of the writ, the order or decision of the agency shal} not
be stayed except upon the order of the court to which the appeal is taken. However, in cases where a stay is in effect at
the time of filing the notice of appeal the stay shall be continued by operation of law for & period of 20 days from the
filing of the notice. If an appeal is taken from the grenting of the writ, the order or decision .of the agency is stayed
pending the determination of the appeal unless the court to which the appeal is taken shall otherwise order. Where any
finel edministrative order or decision is the subject of proceedings under this section, if the petition shall have been
filed whils the penalty imposed is in full force and effect, the determination shell not be considered to have bacome
moot in cases where the penalty imposed by the admmmtratwe agency has been comp]eted ar comphed with during the
pendency of the proceedmgs .

(h)(1) The court in which proceedings under this section are instituted may sty the operation of the administrative
order or decision of any licensed hospital or any state agency made after a hearing required by statuts to be conducted
under the Administrative Procedure Act, as set forth in Chapter 5 (commencing with Section 11500) of Part 1 of
Division 3 of Title 2 of the Government Code, conducted by the agency itself or an administrative law judge on the staff
of the Office of Administrative Hearings pending the judgmentof the court, or until the filing of & notice of’ appeal from
the judgment or until the expiration of the time for filing the notice, whichever occurs first. However, the stay shall not
be meosed or continued unless the court is satisfied that the public interest will not suffer and that the licensed hospital
or agency is unlikely to prevail ultimately on the merits, The application for the stay shall be accompanied by proof of
service of & copy of the application on the respondent. Service shall be made in the manner provided by Title 5
(commencing with Section 405) of Part 2 or Chapter 5 (commencing with Section 1010) of Title 14 of Part 2. :

(2) The standard set forth in this subdivision for obtaining & stay shall apply to any administrative order or decision of
gn agency that issnes licenses pursuatt to Division 2 (commencing: with Section 500) of the Business and Professions
Code or pursuant to the Osteopathic Initiative Act or the Chiropractic Initiative Act. With respect to orders or decisions
of other state agencies, the standard in this subdivision shall apply only when the agency has adopted the proposed
decision of the administrative law judge in its entirety or has adopted the proposed decision but reduced the proposed
penalty pursuant to subdivision (b) of Section 11517 of the Government Code; otherwise the standard in subdivision (g)
shell apply. ‘ ,

(3) If an appeal is taken from a denial of the writ, the order or decision of the hospital or agency shall not be stayed
except upon the order of the court to which the appeal is taken. However, in cases where & stay is in effect 4t the time
of filing the notice of appeal, the stay shall be continued by operation of law for a period of 20 days from the ﬁlmg of
the notice, If an appeal is taken from the granting of the writ, the order or decision of the hospita) or agency is stayed .
pending the determinetion of the appeal unless the court to which the appeal is teken shall otherwise order. Where any
final administrative order or decision is the subject of proceedings under this section, if the petition shall have been
filed while the penalty imposed is in full force and effact, the determination shall not be considered to have become
moot in cases where the penalty imposed by the administrative agency has been completed or complied with during the
pendency of the proceedings.

(i) Any administrative record received for filing by the clerk of the court mey be dlsposed of as provided in Sectlons
1952, 1952.2,'and 1952.3.

(§) Effective January 1, 1996, this subdivision shall apply to state employees in State Bargaining Unit 5. This
subdivision shall apply to state employees in State Bargaining Unit 8. For purposes of this section, the court is not

Copr. ® West 2000 No Claim to Orig. U.S. Govt. Works -

1062



CA CIV PRO s 1094.5 , : : Page 3

authorized to review any disciplinary decisions reached pursuant to Section 19576.1 or 19576.5 of the Government
Code, .

CREDIT(8E)
1980 Mein Volums

(Added by Stats.1945, c. BG8, p. ]636 §1 Amended by Stats. 1949 C. 358 P 638 § 1, Stats.1974, c. 688, p. 1532, §
1; Statsl975 2nd Bx.Sess., ¢. 1, p. 3973, § 26.5; Stats.1978, c, 1348, § 1; Stats, 1979, c. 199, § 1.)

2000 Electromc Update
(Amended by Stats, 1982, c. 193, p. 593, § 4, eff. May 5; 1982, Stats.1982, c. 812, p. 3102, § 3; Stats.1985, ¢, 324 §
1 Stats.1991, c, 1090 (A.B.1484), § 5.5, Stats.1992, o 72 (A.B.1525), § 1, eff, May 28, 1992; Stets. 1095, c, 768
(5.B.544), § 1, eff. Oct. 12, 1995; Stats. 1998, c. 88 (A.B.528), § 5, eff. June 30, 1998; Stats. 1698, ¢, 1024
(A.B.1291), § 5, eff, Sept. 30, 1998; Statg.1999, c. 446 (A.B.1013), § 1, eff. Sept. 21, 1999.)

<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL AND STATUTORY NOTES
2000 Electronic Updafe

1982'Amendm ent,

tChapter 193 added the third, fourth and fifth sentences of subd. (8); and substltuted “20" for "twenty (20)" in subds,
(g) and (h) (3).

Chapter 812 emended chapter 193 by adding "or boards of directors of districts organized pursuant to The Local
Hospital District Law, Division 23 (oommencmg with Section 32000) of the Health and Sefety Code" to the first
sentence of subd. (d); and changing the citation in subd. (h) (1) from "Part 1 (commencing with Section 11500) of
Division 3 of Title 2" to "Chapter 5 (commencing with Seetion 11500) of Part 1 of Division 3 of Title 2",

1985 Amendment Substituted "administrative law Jjudge" for "haarmg ofﬁcer" in subd. (h)(1) and 2); and made -

nonsubstantive changes throughout the section to improve syntax.
1991 Legislation ' o .
The 1991 amendment added subd, (i) releting to disposa] of administrative records,
1992 Legislation

The 1992 amendment inserted in subd. (d) the reference to governing bodies of municipal hospitals formed pursuant to

~ Govt.C. §§ 37600 et seq., and 37650 et seq,

19935 Legislation

- The 1995 amendment added subd. (j), relating to application of the section to specified state employees and court
review of disciplinary decisions,

1998 Legislation
Stats. 1998, c. 88, rewrote subd. (j) and made nonsubstaptive changes, Prior to amendment, sibd. (i) read:
() Effective January 1, 1996, this subdivision shell apply only to state eniployees in State Bargaining Unit 5. For
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purposss of this section, the court is not authorized to review ‘any disciplinary decisions reeehed pursuant to Section.
19576.1 of the Government Code."

Stats. 1998, c. 1024, § 5, mcorporated the changes from c. 88 and in subd. (j), inserted the reference to Government
Code § 19576.5.

Stats. 1998, c. 1024, § 1, legislative declaratxon, §8 2 to 4, memorandum of understanding pertaining to CDF
ﬁreﬁghters, §§ 58, 59 pertaining to funding adjustments; see Historical and Statutory Notes under Government Code §
3517.6. ' ‘ .

1999 Legislation

Stats. 1999, c. 446 (A.B.1013), in subd. (j), at the beginning of the second sentence, deleted "Effective June 1, 1998,"
and, in the last sentence, following "19576.1" deleted *, 19576.2,". ' .

1980 Main Volume

In 1549 subd. (f) [now subd. (g) ] was amended to authorize a stay "until the filing of a notice of appeal from the
judgment of until the expiration of the time for filing such notice whichever occurs first", and a proviso was added to
the sentence dealing with appeal from a denial of the writ,

The 1574 amendment added the second proviso at f_he end of the first sentence in subd. (f) [now subd. (g) ].

The 1975 amendment added sbd. (g) [now subd. (h) ].

The 1978 amendment inserted subd. (d); relettered former subds. (d), (&), (f) and (g) as subds. (e), (f), (g) and (h);
substituted the citation in subd. (e) "subdivision ()" for "subdivision (e)"; substituted the citation in subd. (g)
"subdivision (h)" for "subdivision (g)" and inserted in subd. (h) provisions relating to licensed hospitals.

The 1979 amendment substituted, in subd: (h), "any state agency" and "agency" for, respectively, "any licensing board"
and "licensing board"; substituted, in subd. (h)(1) preceding the word "pending", the- present.provision for- "The court -
in which proceedings under this section are instituted may sty the-operation of the administrative order or decision of
any licensed hospital or any licensing board respecting any person licensed pursuant to Division 2 (commencing with
Section 500) of the Business and-Professions Code, except Chapter 11 (commencing with Section 4800) thereof, or -
licensed pursuant to the Osteopathic Initiative Act or the Chiropractic Initiative Act"; .and added subd. (h)(2).
‘ WEST'S CALIFORNIA CODE FORMS
1980 Main Volume

See West's California Code Forme, Civil Procedure,

CROSS REFERENCES

Air pollution control hearing board decisions, see Health and Safety Code § 40864,

Celifornia coastal commisgjon, writs of mandate in accmdance with this section, see Public Resources Code §§ 30801,
30802

" Civil service proceedings failure to apply for rehearing, see Govemment Code § 19588.

Energy conserva‘non and development wr 1t of mandate for review, see Public Resources Code § 25 90L

Housmg discrimination, review of ﬁnal order for relief, see Govemment Code § 1298'7 1.
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Judicial review of administrative adjudication, see Government Code § 11523,
Medical malpractice insurance, action for declaration of fights and duties, see Code of Civil Procedure § 1062.5.

Medical practice act, action when school not spproved or applicant rejected, see Business and Professions Code §
2174.

Oil and gas conservation, violations, civil penalty, see Public Resources Code § 3236.5.

Public services, decision of director of state department of social services affecting rights of applicants or recipients, see
Welfare and Institutions Code § 10562,

Stay on review of proceeding for writ, see Code of Civil Procedure §1110b,

Suisun marsh preservation, decisions or actions by San Francisco Bay Conservation and Development Commission, see
Public Resources Code §§ 29602, 29603,

Surface mining and reclamation, hearings, petition for writ of mandate, see Public Resources Code § 27744,
Volunteer firefighters, removal hearings, setting aside decision, see Labor Code § 1964.

LAW REVIEW AND JOURNAL COMMENTARIES
Acts of local administrative agencies. (1972) 7 U.8.F.L.Rev, I11.
Admin per se for the practitioner. Charles A. Pacheco, 24 Pac.L.J. 461 (1593).
Administration of water rights in California, judicia] review, Hugh W, Ferrier (1956) 44 Cal.L.Rev. 833, 842,
Administrative adjudications ﬁnd the substantial evidence standard of judicial review. (1980) 68 Cal.L.Rev, 61 8
Administrative decisions review: Proposed single uniform substaﬁﬁal evidence rule. (1980) 12 Pac.L.J. 41.
Administrative due process for public safety officers. (1983) 15 U.West L.A.L.Rev. 181,
Administrative law, Maxwell FS. Boges (1964) 36 Cal.5t.B.J. 894,
Administrative law making, P.J. Hannon (1967) 42 Cal;S.t.B.J. 661,
Administrative mandamus. (1972) 8 Cal. W.L.Rev. 301,
Administrative process and due process, a synthésis updated. John B. Molinari (1570) 10 Santa Clara Law, 274.
A- Administrative'q‘uestions of law and the scope of judicial review in.Califomia. 29 §8,Cal.L.Rev. 434,
Appeliate Court reform: The premature scalpel. Jan T. ébilton (1973) 48 Cal.5t.B.J. 393,

Attoméy discipline and the California supreme court: Trensfer of direct review to the courts of appeal, (1984) 72
Cal.L.Rev, 252, ‘ ' :

Availability of writ for review, (1941) 16 Cal.5t.R.J. 306.
"Basic findings" and effective judicial review of Public Utilities Commission (1966) 13 UCLA L.Rév. 313
California law in hospital peer review cases. (1982) 13 Sw.U.L.Rev, 337,
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‘California legislation: Sources unlimited. Emil Steck, Jr. (1975) 6 Pac.L.I. 536.
California supreme court survey; A review of decisions: December 1982-March 1583. (1983) 11 Pepp.L.Rev. 187.

California's Fair Employment and'Housing Act: ViaBle state remedy for employment discrimination. Marjorie Gelb
and JoAnne Frankfurt (1983) 34 Hastings L.J. 1055,

Californis's implied consent act: An examination and eveluation. Walter Karabjan. (1968) 1 Loy.L.A.LRev, 23,

Cencellation of Willizmson Act contracts is limited to extraordinary circumstances shown in express findings by the
local agency. (1982) 22 Santa Clara L.Rev. 963,

Certiorari: & misused writ (1963) 15 Hastings L.J. 205,

Certiorarified mandemus reviewed: the courts and California administrative decisions--1949-1959. Ralph N. Kleps
(1960) 12 Stan.L.Rev. 554,

Creation of California Tax Court. Dorothy J. Kray (1964) 37 8.Cel.L.Rev. 485,
De novo matters tried by mendamus, (1941) 29 Cal.L.Rev, 275.
Discovery in quasi-judicial administrative hearings, (1973) U.S.F.L.Rev. 306.

Discretion of judge to admit hearsay evidence when acting with concurrent jurisdiction with administrative body which
received hearsay. (1952)25 §.Cal.L.Rev, 139,

Dismissal of probationary teachers. (1973j 61 Cel.L.Rev, 302,

Diaéualiﬁcaﬁon of administratiye law judges in Californie, Joseph E. Maloney (1982) 16 U.8.F.L.Rev, 229,
Duty of private parties to file environmental statement, (1973) 61 Cal..L.Rev.vS 59

Entrapment defense is available in adminisu'aﬁvg proceedings. (1974) 7 Loy.L.A.L.Rev. 187. |

Expanding scope of environmental law. Kevin P. Kane (Jan. 1973) 48 Los Angeles B.Bull. 81:

Factual findings iri administrative hearings, (1975) 63 Cal.L.Rev. 1'1.>

Fair procedure in welfare hearings. David R. Packard (1966) 42 S.Cal.L.Rev. 600.

Implications of Strumslcy and Topnngg for judicial review of zoning decisions. Sally Disco (1975) 50 Cal.ét.B.J . 26.
Interpretation of reguiations. (1947) 35 Cal.L.Rev, 505, ‘

‘Judicial review, the independent judgment anomaly, Victor S, N'eﬁer\;ille (1956) 44 Cal.L.Rev. 262,
Judicia] review of administrative rule making. J. Albert I-Iu‘tch'mson (1964) 15 Ha;stings L.J. 272,

Judiéial review of loca] governmental administrative decisions in C.alifornia. Joseph T. Henke (1976) 10 U.8.F.L.Rev,
361,

Judicial review of property tax disputes.. John J. Doherty, 24 U,8.F.L.Rev. 155 (1989).

Justification for power of director of agriculture to regulate produf:e. handlers, (1968) 19 Hastings L..J. 497.
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Local adapfation of the California Administrative Procedure Act. Henry A. Dietz, 15 Hajstings L.1. 310 (1964),
Mandamus for review of administrative decisions. (1950) 2 Stan.L.Rev. 285. .
'Mandamus proceedings in federal courts of appeals: A compromise with finality, 52 Cal.L.Rev. 1036 (1964).
Meandemus to review quesi-legislative actions. J oé] §. Mosicowitz ( i9‘80) 20 Santa Clar‘a L.Rev. 351
Medical staff privileges and the antitrust laws. J, Peter Rich (198.0) 2 WhittierxL.Rev. 667.
New cancellation rules under the Williamson Act. Jeffrey P. Widman (1582) 22 Santa Clara L.Rev. 589.
Notice requirements to parties outside of city's zoning, (1973) 61 Cal.L.Rev. 597.
Orgam'zz.itions and administrative practice. Gene Living;ston (1974) 2v6' I—Iastinés i..I .91,
Peculiarities and pitfalls of mandate. Ellsworth Meyer (1961) 36 Los Angeles B.Bull. 223.
Physi_cians' Bocess to the hospital. Laurence W. Kessenick and John E. Peer (~1980) 14 U.S.F.L.Rev. 43.
" Post-placement adoption control, (1974) 26 Hastings L.J, 312,
Private hospitals: Needed standards of consent for dqlegation. William W, Bassett (1976) 11 U.S.F.'L.Rev. 33,
Probationary teacher dismissal. (1974) 21 UCLA L.Rev. 1257, |
Procedure after administrative hearing. Ql1arles H. Bobby (1964) 15 Hastings L.J, 258, 268,
Prohibition, mandate or habeas corpus to review administretive decisions. (1941) 29 Cal.‘L.Rev. 110, 148,
Public interest and intimidation suits: A new approach. Joseph J. Brechér, 28 Santa Clara L.Rev. 105 (1988).
Review of,
Administrative decisions. (1942) 30 Cal.L.Rev, 110, 508.
Industrial Accidént Commission decisions. (1952) 40 Cal.L.Rev. 119,
Orders of state-wide boards, (1948) 22 8.Cal.L.Rev, 49,
Social welfare board, (1953) 41 Cal.L.Rev, 499,
Scope of,
Mandamus as procedure for review of administrative decisions. (1951) 2
Hastings L.J. 48. :
Review by mandamus of decisions of administrative tribunals, (1%47) 35
Cal.L.Rev. 500; (1946) 34 Cal.L.Rev. 741,
Trial de novo in mandamus, (1943) 31 Cal.L.Rev. 436, A
Scope of“iﬁdependent judgment" review. (1975) 63 Cal.L.Rev, 27,
* Scope ofjudicial inquiry. Robert A. Miller (1976)' 10 U.S.F.L.Rev. 733.

Scope of judicial review of locel administrative agencies in California, (1956) 29 S.Cal.L.Rev. 332, -

Sovereign immunity bars jo‘inder of EPA in state court action. (1983) 13 Golden Gate U.L.Rev, 235,
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Strumsky case: Expanding j'udicial‘ review of loca! administrative decisions. William J. Bogaard (1974) 50 Los
Angeles B.Bull, 65.

Substantial svidence test in upholdmg Superior Court's revisw of an administrative decision. (1945) 1 Stan.L.Rev. -
326.

Threshola to judicial review of privatg agency actions, (1978) 66 Cal.L.Rev. 201,

Workmen's compensation, procedural aspects, (1952) 40 Cal.L.Rev. 378.

Writs and receivers revisited. Ralph H. Nutter, (1967) 42 Los Angeles B.Bull. 158,
| | | LIBRARY REFERENCES

1980 Main Volume

Mandamus €= 63.
C.J.8. Mandamus §§ 50, 118 et seq.

ALR Library
Citizen's action egainst administrator of Environmenta! Protection Agency to
commpel performence of nondiscretionary duty under § 505(g)(2) of Federal

Water Pollution Control Act Amendments of 1972 (33 USCA § 1365(a)(2). 57
ALR Fed 851,

Legal Jurisprudences ‘

Cal Jur 3d Actns §§ 253, 514; Adjust § 9; Adm L §§ 13 176, 198, 226, 250,
253,255,258, 262, 264, 267, 269, 271, 272, 273, 275, 279,281 287, 288,
298,299, 301, 309, 310,317,319, 321, 324, 328, 329, 330, 332, 333, 334,
336, 337, 339, 340; Advert § 29; Affi § 37; App Rev § 7; Arb § 6; Asslt,

Etc. § 326; Auto §§ 134, 160; Brok §8§ 46, 48, 58, 160; Bus Lic § 48; CivR §
10; Costs § 23; Em D §§ 82, 189, 327; Fish & G § 77; Games § 64; Heal Art §§
266,276;Lab § 4; Logs §§ 1, 13; Mand & Pro §§ 23, 39, 42, 113; Penal Inst §
78; Pens §§ 30, 40; Pollut §§ 141, 211, 220, 341, 343, 366, 3595, 535, 545;
Pub Aid §§ 42, 43; Pub Hous § 46; Pub Off §§ 123, 154, 175, 185; Pub Util §
101; Pub Wks §-34; Sch §§ 78, 234, 442, State §§ 63, 78.5; Unemp Comp § 39;

Umv&.C§41 Ven §§ 36, 37, Water §§ 308, 314, 457; Zon §§ 30, 146, 168,
169, 173 175, 179,

Treatises and Practice Aids
Witkin, Summary (9th ed) Agency §§ 355, 494, '
Witkin, Summary (9th ed) Const Law §§ 555, 556, 557, 558, 577, 772, 774, 831,
868, 1069, 1070,

Witkin, Summary (9th ed) Real Prop §§ 764, 775.

Witkin, Summary (9th ed) Tax § 204,

Witkin, Summary (9th ed) Torts §§ 138, 444, 515,

Witkin, Procedure (4th ed) Actions §§ 324, 393, 624, 786, 787,

Witkin, Procedure (4th ed) Admin Proc §§ 65, 104, 107, 112, 117, 121, 122,
124, 125A,

Witkin, Procedure (4th ed) Attys §8 6, 7.

Witlkin, Procedure (4th ed) Jurisd § 339, '

* Witkin, Procedure (4th ed) Writs §§ 13, 30, 190, 198, 231, 262, 263 264, 265,
266,267,271, 273,274, 275,278, 282, 283, 284, 286, 289, 295, 296, 300,
304, 305, 306, 307, 308, 309, 310,311, 317, 319, 320, 321, 322, 323, 325,
328,329, 330, 331.
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Witkin, Bvidence (3d-ed) § 831.
Witkin & Epstein, Criminal Law (2d ed) 5 1438, ~

Page 9

The Rutter Group, Civil Appeels and Writs (Eisenberg, Horvitz & Wiener) §§
5:26, 5:35.5, 7:79.1, 7:269.1, B:127, 8;127a, 8:127¢, 8:127.1, 15:1.1, 15:73.
The Rutter Group, Landlord-Tenant (Friedman, Garcia & Hagarty) §§ 2:665,

2:666, 3:70.4, 5:48.1, 5:48.3, 5:49,2, 5:133.5, 5:375.4.

Miller & Starr, Cal Real Estate 2d §§ 4:51, 11:38, 1'1:44, 18:70, 20:74, 20:98,
20:99, 20:102, 20:105, 20:107, 20:108, 20:110, 20:111, 20:114, 20:115,

20:124, 20:141, 23:20, 33:37,

Forms

B-W Cel Civil Practice: Civil Rights thxgatmn 5§ 1:12, 12:16, 13:21, 13:30,
B-W Cal Civil Practice: Employmerit Litigation §§ 2:9, 2:98, 7:46, 7:47, 7:51.
B-W Cal Civil Practice: Environmental Litigation §§ 6:52, 7:3, 7:86, 8:32,

8:81,

B-W Cal Civil Practice: Procedure §§ 8 23, 14:49, 31:10, 31:12, 31:20, 31 22

3133, 31:36.

B-W. Cal Civil Practice; Real Property ngatlpn 8§ 14:23, 14 42, 14:51,

14:73, 14:96, 14:97, 14:108, 15:142, 30:25.
B-W Cal Civil Practice; .Torts 86 21:35, 25 }:2,'25:13.

UNITED STATES SUPREME COURT

Federal-question jurisdiction, sup]:‘rlemental, jurisdiction over state claims, deferential review of state administrative
findings, see City of Chicago v. Intern. College of Surgeons, U.S.111.1997, 118 8.Ct. 523. ‘

*NOTES OF DECISIONS
" L IN GENERAL 1-100 171250
IL GROUNDS FOR ADMINISTRATIVE IV, PROCEEDINGS IN ISSUING COURT
' MANDAMUS 101-178 251-350 '

II. SCOPE OF INQUIRY IN ISSUINwG (..OURT

V. REVIEW 351-399

L. IN GENERAL

<Subdivision Index>

Actions, exhaustion of administrative rgpedie's 30
Administrative appeals, exhaustion of
administrative remedies 36 ‘
Apencies and actions subject to administrative
mandamus 4
Alternative legal remedies 16-22
Alternative legal remedies - In general 16
Alternative legal remedies - Certiorari 21
Alternative legal remedies - Condemnatlon
actions 17
“Alternative legal remedies - Declaratory

Condemnation actions - Exhausfion of
administrative remedies 26

Conditions preceding or extmgmshmg nght to |

mandamus 37-44
- Conditions preceding or extingmshmg right
 to mandamus - In general 37

i

and injunctive actions 18
Alternative legal remedies - Legai actions 19
Alternative legal remedies - Review 22
Alternative legal remedies - Tort actions 20

Arbitration 50

Availability of writ 6

Certiorari, alternative legal remedies, 21

Class actions, exhaustion of administrative

remedies 25

Condemnation actions
Condemnation actions - Alternative legal
Conditions preceding or extinguishing right
to mandamus - Constitutional questions 38
Conditions preceding or extinguishing right
to mandamus - Demand 43 ,
Conditions preceding or extingnishing right
to mandamus - Diligence 42
Conditions preceding or extinguishing right:
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to mandamus - Final and appealable orders
40

Conditions preceding or extinguizhing right

to mandamus - Findings of admlmstratxve
body 39
Conditions preceding or extinguishing right
to mandamus - Mootness 41
Conditions preceding or extinguishing right
to mandamus - Waiver.44

Constitutional questions

Declaratory and injunctive actions
Declaratory and injunctive actions -
Alternative legal remedies 18
Declaratory and injunctive actions -
Exhaustion of administrative remedies 27
Default, exhaustion of administrative remedies 29
Demand, conditions preceding or extinguishing
right to review 43
Diligence, conditions preceding or extinguishing
right to mandamus 42

Discretion of administrative body, nature, scope

and availability of writ 11
Evidence before administrative tribunal, nature,
scope and availability of
writ 12

Exhaustion of administrative remedies -
Notice and opportunity to be heard 32
Exhaustion of administrative remedies -
Pleading exhaustion of administrative
remedies 31
Exhaustion of administrative remedies -
Procedures or  actions ' constituting
administrative remedy 30
Exhaustion of administrative remedies -
Rehearing 33 .
Exhaustion - of admimstrative remedies -
Statutory administrative remedies 28
Exhaustion- of administrative remedies -
Waiver 35
Injunction actions, exhaustion of administrative
remedies 27 ' .
Injunctive. actions, alternative legal remedies,
availability 18
Judicial and quasi-jndicial acts, nature, scope and
availability of writ 9
Laches 40.7 ‘
Legal actions, alternafive. .legal remedies,
. availabliity 19
Legisiative and quasi-legislative acts, nature, scope
and availability of writ
8
Limitation of actions 40.5

Page 10

Constitutional questions - Conditions

preceding or extinguishing right to

mandamus 38

Constitutional gquestions - Exhaustlon of
~ administrative remedies 24

- Construction and application 2

Construction with other laws 3
Costs 47
Decigsion of administrative tribunal nature, scope
and availability of writ
Exhaustlon of administrative remedies 23-36
Exhaustion of administrative remedies - In
general 23
Exhaustion 'of -edininistrative’ remedies
Administrative appeals 36
Exhaustion of administrative remedies -
Class actions 25 ’ ’
Exhaustion of administrative remedies -
Condemnation actions 26 -
Exhaustion of administrative . remedies -
Constitutional questions 24
Exhaustion of administrative remedies -
Deciaratory and injunctive actions 27
Exhaustion. of administrative remedies -
Default 29
. Exhaustion of administrative remedies -
Federal courts 3.5
Final and appealable orders, conditions preceding
or extinguishing right to
mandamus 40
Findings - of administrative’ body, conditions
preceding or extinguishing right to
relief 39
Futile acts, exhaustion of administrative remedxes
34 '
Hearing, exhaustion of administrative remedies 32
Hearing and evidence before administrative
tribunal, nature, scope and
availability of writ 12
Hospitals, in general 49
Informal administrative action 48
Mootness, conditions ' extinguishing right to
mandamus 41
Nature, scope and availability of writ 6-15
Nature, scope and availability of writ - In
general 6
Nature, scope and avmlabxhty of writ .-
Decision of administrative tribunal 13
Nature, scope and avallability of writ --
Discretion of administrative body 11
Nature, scope and availability of writ -
Hesarlng and evidence before administrative
tribunal 12
Nature, scope and availability of writ -
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Judicial and quasi-judicial acts 9

Nature, scope and availability of writ -
Necessity for administrative action 14
Nature, scope and availability of writ -
Practice and procedure  before
administrative tribunal 10
Nature, scope and availability of writ -
Protection of substantial rights 7
Nature, scope and availability of writ -
Schools and school districts 15
Necessity for administrative action, nature, scope
and avallability of wr nt
14 '
Notice and opportunity to be heard, exhaustion of
administrative remedies 32
Quasi-judicial acts, nature, scope and availability of
writ 9
Quagi-legislative acts, nature, scope and availability
of writ 8 .
Rehearing, exhaunstion of administrative remedies
33
Review, alternative legal remedies, availability 22
Schools and scheool districts, nature, scope and
availability of writ 15
Scope of writ 6
Statutory administrative remedles, exhaustion of
administrative remedies 28
Stay of agency action 45
Substantial rights, nature, scope and availability of

Page 11

Nature, scope and availability of writ -
Opportunity to be heard, exhaustion of
administrative remedies 32

. Pleading exhaustion of administrative remedies 31

Practice and procedure before administrative
tribunal, nature, scope and
availability of writ 10 -
Private hospitals 4.5
Privileges and immunities 46
Procedural due process requirements 3.7
Procedures or actions constituting administrative
remedy, exbhaustion of
administrative remedies 30

~ Protection of substantial rights, nature, scope and

availability of writ 7

Purpose of proceeding 5
writ 7

Tort actions, alternative legal remedies, ﬂvallablllty
20

Validity 1

Waiver ‘
Waiver - Conditions preceding . o
extinguishing right to mandamus 44
Waiver - Exhaustion of administrative
remedies 35

1, Validity

This section does not violate due process or equal
protection of law. Gaenslen v. Board of Directors of
St. Mary's Hosp. and Medical Center (App, 1 Dist,
1985) 232 Cal.Rptr, 239, 185 Cal. App 3d 563,

The 1978 amendment providing that standard of review for appeals from private hospltal awards is whether findings
are supported by substantial evidence, which emendment was purely procedural in both substance and sffect, was
applicable on retrial some year and one-half after effective date of amendment and did not constitute either invalid
retroactive 1egxslatlon or a bill of attainder, Anton v, San Antonio Community Hosp. (App. 4 Dist. 1982) 183 Cal.Rptr.
423, 132 Cal.App.3d 638,

Subd, (h) (1) of this section granting power to stay operation of administrative order suspending license of doctor to
practice medicine is not an unconstitutional grent of judicial power to administrative agency nor unconstitutional
invasion of judiciary's power. Board of Medical Quality Assur. v. Superior Court of Fresno County (App. 5 Dist. 1980)
170 Cal.Rptr, 468, 114 Cal.App.3d 272.

This section concerning review of administrative orders or decisions was constitutional as applied to facts of case
wherein doctor sought writ of mandate directing board of medical examiners to vacate and annul its order revoking his
license to practice medicine and surgery for professional misconduct, Shekin v. Board of Medical Examiners (App. 2
Dist, 1967) 62 Cal.Rptr. 274, 254 Cal.App.2d 102, appea! dismissed, certiorari denied 88 8.Ct. 1112, 390 U.8. 410, 15
L.Ed.2d 1272.

2. Construction and application

An abuse of discretion in a public agency's application of its land-use regulations? certainly cannot be determined
without reviewing the manner in which it was exercised. City of Burbank v. Burbank-Glendale-Pasadena Airport
Authority (App. 2 Dist, 1999) 85 Cal.Rptr.2d 28,72 Cal.App.4th 366, rehearing denied, review denied.

When person affected by administrative adjudication challenges adjudicatory administrative action of state-level
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193 Cal.App.3d 1248

" 239 Cal.Rptr. 18
(Clte as: 193 Cal.App.3d 1248B)
B> .

DARRYL MOUNGER et al., Plrintiffs and
Appeliants,
V.
DARYL F. GATES, a5 Chief of Police, etc., et al,,
Defendants and Respondents

No. B022737.

.Court of Appeal, Second District, Californis.
Jul 29, 1987,
SUMMARY

A police officer and a police protective league brought
. & suit for declaratory and imjunctive relief against the

- police department and various police officials, alleging
that the officer's rights under the Public Safety Officers
Procedura] Bill of Rights Act (Gov. Code, §8

3300-3311) were violated during interrogations. of him' -

by the department's internal affairs division as part of
Bn investigation into alleged misconduct, The trial

court sustained demurrers without leave to amend as to

five of the nine counts of the second amended
complaint, on the ground that the officer had failed to
exhaust administrative remedies prior to bringing the
lawsuit. (Superior Court-of Los Angeles County, No. C
528306, Robert-H. O'Brien, Judge) "

Treating the purported appeal from the nonappealable
order sustaining the demurrer as a petition for mandate,
the Court of Appeal directed issuance. of the writ
commanding the trial court to deny the demurrer as to
the five counts, and to determine the appropriateness of

an eward of attorney fees in plaintiffs' favor. It held

that the officer was not required to exhaust
administrative remedies prior to bringing a judicial
action, since the express language of Gov. Code, §
3309.5, subd. (b)), provides that the superior court has
initia] jurisdiction over actions alleging violations of
the act. Moreover, it held the  officer could
simultaneously pursue both judicial and administrative
remedies for violations. Tt further held that the case was
not rendered moot by the department's adoption of a
- temporary procedure regarding the availability -of
statements prior to'an accused officer's interview, since
the policy addressed only one of the alleged violations,
and since the action sought permanent policy changes,
Finally, it held that plaintiff satisfied two prerequisites
to an award of ettomey fees on appeal, pursuent to
Code Civ, Proc.,, § 1021.5, in that the case involved
issues of statewide concem affecting the public interest

EXHIBIT L

and benefited & large class of persons, but it remanded ;
for determination of plaintiffs' finencial .burden in-
bringing the action and the monetary benefits, if any,

- that would accrue from an award, (Opinion by

Johnson, J., with Thompson, J., concurring. Separate
dissenting opinion by Lillie, P, I.) *1249

HEADNOTES
Classified to California Digest of Official Reports

(1) Appellate Review § 23--Decisions Appealable--
Orders on Demurrer, :
A minute orciar sustaining a demurrer without leave to
amend is not appealable. Appeal may be had only from
a judgment of dismissal based upon the suatammg ofa
demurrer. :

(2) Appellate Review § 15--Decisions Appealable--
Final Judgments and Orders--What Constitutes
Finality--Demurrer Disposincr of Less Than All Counts..
In en action based on 2 complaint containing nine
counts, in which the trial court-disposed of only five of
the nine counts in ruling on defendant's demurrer, &
judgment of dismissal could not-be properly issued
without v1olat1ng the one-ﬁnal-_}udgment tule.

(3)  Appeliate Rewew 8 1]6—-D19m155a1--
Determination on Merits Despite Grounds for
Dismissal-Purported Appee! from Nonappealable
Order Treated as Petition for Writ of Mandate,

A -purported ' appeal from & nonappealable order,
sustaining without leave to amend & demurrer to five of
nine counts of a complaint brought under the Public
Safety Officers Procedural Bill of Rights Act, was
treated as a petmon fora wnt of mangigte, since the
action presented & question of public unportance in,
that it presented matters of statewide concern affecting
the public interest in promoting stable employer~
employee relations in public safety organizations and
involving procedural protections for public safety
officers, since the parties had fully briefed the
propriety of the trial court's ruling, and: since
respondent did not challenge its appealablhty

(4m, 4b, 4c) Law Enforcement Officers § 12--P011ce--
1sc1p].mary Proaeedmgs--Appeal--Exhaustlon of

Administrative Remedies.

A police officer who alleged ina mne—count comp]amt

that the department's internal affairs division violated

his rights, as set forth in Gov. Code, § 3303, during its

interrogations of him es part of an investigation into
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alleged misconduct, was_not required to exhaust any
administrative remedies prior fo initiating & “Court

action for declaratoTy wnd HjURCTVE Telel Bpanstsuth

violations. The express lenguage of Gov, Code, §

3309.5, subd. (b), provides that the superior court has .

initial Junsdlctlon over such actions, and it wag enacted
specifically so that law enforcement officers would not
be required -to wait for judicial review after.
administrative consideration of alleged violations of §
. 3303, Further, he did not waive his right to immediate
judicial relief by electing to simultaneously pursue an
administrative appea] from the discipline *1250
imposed, since nothing in § 3309.5 states that an
officer must elect between administrative and judicial
remedies.

[See Cal.Jur.3d, Law Enforcement Officers, § 32 et
seq.; Am.Jur.2d, Sheriffs, Police, and Constables, § 37
et seq.]

(5)" Appellate Review: § 128-—Seope end Extent--
Rulings on Demurrers.

In reviewing the sufficiency of a complaint against a
demurrer, the appellate court must treat the demurrer as
edmitting .all facts properly pleaded, but not
contentions,” deductions or conclusions of fact or law,
end must consider matters which may be judicially
noticed. When-a demurrer is sustsined, the appellate
court detenmines whether the compleint states facts
. sufficient to constitute a cause of action, It must affirm
if any grou.nd rajsed by defendants requires the
sustaining of the demurrer, whether or not the. trial
court specified ell the prounds. Further, unless clear

error or abuse of discretion is demonstrated, the trial

court's judgment of dismissal following the sustaining
of the defendant's demurrer will be affirmed on appeal.

(6) Administrative ~Law § RO--Exhanstion- of
Administrative Remedies— Exceptions.

The doctrine of exhaustion of administrative remedies
does not apply if the remedy is inadequate.

(7) Appellate Review § 120-—Dlsm1ssa1--Grounds--
Mootness--What Constitutes,

Five counts of a nine-count complaint by a police
officer and police protective league against the police
department and certain of its officials, alleging that the
department's internal affairs division violated the
officer's procedural rights as set forth in Gov. Code, §

3303, during its intsrrogations of him as part of an.

investigation into alleged misconduct, were not
rendered moot by the department'’s adoption of a
temporary procedure regarding the availability of
statements prior to an accused officer's interview, The

Page2

complaint elleged other violations of the officer's
rights, in addition to the depertment's denying him
access to transcribed statements, and whether the
temporary procedure had actually been implemented
was a question of fact for the trial court. In any event,
the implementation of a temporary procedure could not
render the lawsuit moot, since it waes aimed at a
permeanent change in procedure.

(8e, 8b) Costs § 7--Attorney Fees—Enforcement of

. Riphts Affecting Public Interest and Benefiting Large

Class of Persons,

A lawsuit by & police officer and police protective
league, seeking 2 judicial declaration and enforcement
of the officer's rights, as set forth in Gov, Code, §
3303, during interrogations by the police department's
internal *1251 effairs division, furthered the public
interest and benefited a large class of persons, thus
satisfying two prerequisites to an award of attorney
fees on eppeal, pursuant to Code Civ, Proc,, § 1021.5.
The rights and protections in the Public Safety Officers
Procedural Bill of Rights . Act (Gov. Code, §§
3300-3311) are matters of statewide concern, and are
thus sufficiently important to justify the award, Further,
& decision in the officer's favor benefited all public
safety officers in the state, as well as the citizenry s a
whole, .by promotmg steble employer- employee
relations in public safety organizations,

(9) Lew Enforcement Officers § 12-Police—
Disciplinary Proceedings— Procedural Safeguards.

The Public Safety Officers Procedural Bill of Rights
Act (Gov. Code; §§ 3300- 3311) specifies the basic
rights and protections which must be afforded all peace
officers by the public entities that employ them. 1t is &
catalogue of the minimum rights the Legislature deems
necessary to secure stable employer- employee
relations.

COUNSEL

Robert I, Loew, Loew & Marr, Cecil Marr and Diane
Marchent for Appellants end Plaintiffs,

Jemes K. Hahn, City Attorney, Frederick N. Merkin,
Assistant City Attorney, and S, David Hotchkiss,
Deputy City Attomey, for Respondents and
Defendants. '

JOHNSON, J.
Darryl Moﬁnger and ‘the Los Anggles Police

Protective League (LAPPL) appeal from an order
susteining & demurrer without leave to amend to the
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first through fifth causes of action in the second
amended complaint seeking injunctive and declaratory

relief for alleged violations of' section 3303 of the
Government Code, The question on appesl is whether
Goverment Code section 3309.5 [FN1] requires
gppellant Mounger to exheust his *1252
administrative remedies before seeking judicial relief.
For the reasons set forth below, we conclude the trial
court erred. Since, the parties appeal from a
nonappealable order, we will treat the purported appeal
as & petition for writ of mandate and issue &
peremptory writ of mandate directing the trial court to

vacate the order sustaining the demutrer without leave -

to amend to counts one through five, We will continne
to refer to the parties as eppellants and respondents,

FN1 Section 3309.5 states in pe.mnent part:
"(g) It shall be unlawful for any public safety
department to deny or refuse to any public
safety officer the rights and protections
guarantead to them by this chapter.

“(b) The superior court shall have initial
jurisdiction over any proceeding brought by

any public safety officer against any public

safety department for alleged violations of
this section.
"(c) In Bny cese where the -superior court
finds that e public safety depertment has
violated any of the provisions of this chapter,
_ the court shall render appropriate Injunctive
or other extraordinary relief to remedy the
violation end to prevent future violations of &
like or similar nature, including, but not
limited to, the pgremting of a temporary
restraining order, preliminary, or permenent
injunction prohibiting the public safety
department from taking any punitive action
apgainst the public safety officer,"
All subsequent statutory citations refer to the
Government Code unless otherwise indicated.

Statement of Fact and Proceedings Below

Plaintiffs alleged in their second amended complaint
Mounger, a sergeant in the Los - Angeles Police
Department, wes the subject of an invegtigation by the
Internal Affairs Division (IAD) for misconduct,
Mounger was interrogated by the [AD on three
separate occasions, In count ome Mounger claimed
certain violations of section 3303 ocourred during his
interrogation on October 26, 1984, These violations
included not being informed prior to the interrogation
of the investigation or'of rank, name and command of
the officer in charge in violation of subdivision (b),
[FN2] not being- informed of the nature of the
investigation in violation of subdivision (c), [FIN3] not

Page3

being allowed to tape record the interrogation and
denied Bccess to copies of others' tramscribed notes,
reports, or complaints in violation of subdivision (f),
[FN4] not being advised of his constitutional rights
sven though -he might be charged with a2 criminal
offense in violation of subdivision (g), [FN5] and not
being allowed *1253 the opportunity to have &
representative present in violation of subdw:smn (h).
[FN6]

FN2 Section 3303, subdivision (b) provides:
"The public sefety officer under investigation
shell be informed prior to such interrogation
of the rank, neme and command of the officer
in ‘charge of the interrogation, the
interrogating officers, and &ll other persons to
be present during the interrogation. All
-questions directed to the public safety officer
under interrogation shall be asked by and
through no more than two interrogetors at one
time." ’

FN3 Section 3303, subdivision (c) states;
"The public safety officer under investigation
shall be informed of the nature of the
investigation prior to eny interrogetion,"

FN4 Section 3303, subdivision (f) reads:
"The complete interrogation of 2 publlc safety
officer may be recorded, If & tape recording is
made of the interrogation, the public sefety
officer shell have access to the tepe if any
further proceedings are contemplated or prior
to any further interrogation at & subsequent
time. The public safety officer shell be
entitled to a transcribed ocopy of any notes
made by a stenogrepher or to any reports or
.compleints mede by investigators or other
persons, except those which ere deemed by
the investigeting agency to be confidential.
No notes or reports which are deemed to be
confidentiel may be entered in the officer's
personne! file, The public safsty officer being
interrogated- shall have the right to bring his
own recording device and record any and ail
mapécts of the interrogation.”

FN5 Section 3303, subdivision (g) states; "If
prior to or during the interrogation of & public

~ sefety officer it is deemed that he mey be
cherged with e criminal offense, he shell be
immedietely informed of his constitutional
rights,”

FN6 Section 3303, subdivision (h) provides:
“Upon the filing of & formal wrltten statement
of charges, or whenever an interrogation
focuses on matters which ere likaly to result
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in punitive action against any public safety
officer, that officer, at his request, shell have
the right to be representsd by & representative

of his choice who may be present t all times'

during such interrogation, The representative
shall not be & person subjest to the same
investigation. The representative shall not be
required to disclose, nor be subjéot to eny
punitive action for réfusing to disclose, any

information received from the officer tnder

investigation for noncriminal matters, ..."

In count two Mounger allegéd he wés interrogated on
October 29, 1984, by more than two interrogators at
one time in-violation of subdivision (b), was denied

access to, coples of transcribed notes,- reports or

complaints. in violation of subdiviston (), and wes
interrogated after exercising his right to remain silent.

Mounger alleged in count three he was agein
infcerrdgated on November 8, 1984, by more than two
interrogators at one time in violation of subdivision
(b), was interrogated after exercising his right to
remain silent under compilsion in violation -of
subdivision (g), and was denied access to copies of
transcribed  notes, reports or complaints of
investigators or other persons in violation of
subdivision (f).

In count four LAPPL [FN7] alleged the Los Angeles
Police Department routinely violated subsection (g) by
compelling officers to be interrogated even though they
had invoked their constitutional rights and by denying
them access 'to copies of materials enumerated in
subdivision (f) on the basis of coﬁﬁdentiality. Mounger
and LAPPL sought declaratory relief in count five.
Defendents demwrred on the' ground counts one
through ﬁve were moot as to Mounger

FN?-In count ﬁve both Mounger and LAPPL
sought declaratory relief pursuent to section
1060.(Cods Civ. Proc.) determining the rights
end duties of the respective parties in this
controversy. Beceuse we conelude the trinl
court erred in sustairiing the demurrer without
leave to amend with respect to Mounger an

the pground of not exhausting his
administrative remedy, a fortiorl the trial
court erred ‘in ruling on this ground with
respect to counts four and five alleged by
LAPPL.

The trial court sustained the demurrer without leave to
amend to counts one through five on the ground
Mounger had agreed in argument he had not exhsusted
his administrative remedies, At the hearing on the

Page 4

demurrer the trial court smstained it entirely to counts
one through five, making no distinction between counts
alleged by Mounger and those allaged by LLAPPL. The
court mads no distinction between counts alleged by
Mounger and those alleged by LAPPL, It ruled counts
six end eight stated causes of action ms to Tuller,
Lombardo and Butz for conspiracy and invasion of
*1254 privacy and intentional infliction of emotional
distress, It further ruled plaintiffs stated a cause of
action for negligent management, control, training and’
supervision in count seven as to ‘Gates and granted
leave to amend count nine.

(1) Appellants appeal from a minute order sustaining
the demurrer without leave to amend which ‘is not
appealable. (Beazell v, Schrader (1963) 59 Cal.2d 577,
579 [30 CelRptr, 534, 381 P.2d 390].) They may
appesal only from & judgment of dismissal based upon
the sustaining of & demurrer, (Taylor v, Stata Personnel
Board (1980) 101 Cal.App.3d 498, 501, fu. 1 [161

* Cal.Rptr. 677}) (2) A judgment of dismissal could not

properly issue in the instant case without violating the
one-final-judgment rule because the trial court had
disposed of only five of the nine counts in the
complaint. (U.S. Financial v, -Sullivan (1974) 37
Cal.App.3d 5, 11 [112 Cal.Rptr. 18].) (3) Rather than
dismiss the appeal, we treat the purported appesl as &

etition fr of mandate because it presents a

question of pubhc importance (see Estate of Hearst
(¥977) 67 Cal.App.3d 777, 781 [136 Cal.Rptr. 821]
[treated appeal a8 petition for writ of certiorari because
involved question of public importance]; 8 Witldn,
Cal. Procedure (3d ed. 1985) Extraordinary Writs, §
118, pp. 753-757); the parties have fully briefed the
propriety of the trial court's ruling (U.S. Finencial v,
Sullivan, supra, 37 CalApp.3d at p. 11); and
respondent did not challenge its appeslability (Poe v.
Diamond (1987) 151 Cal.App.3d 1354, 1398 [237
Cal.Rptr. 80]; 'Estate of Hoertkom (1979) 88
Cal.App.3d 461, 463 fn. 1 [151 Cal.Rptr. 806].) We
find thé circumstances here compel us to decide the
issue presented. (See, Olson v, Cory (1983)°35 Cal.3d
350, 401 [197 Cal.Rptr. 843, 673 P.2d 720]; 5 Witkin,
Cal. Procedure (3d ed: 1985) Appeal, §§ 62-63, pp.
86-88.) As we discuss inter alin the rights and
protections at issue in this case are matters of statewide
concern because they affect the public interest in
premoting stabls employer-employee relations in
public safety organizations and essure procedural
protections for public safsty officers.

L. The Trial-Court Erred in Sustaining the Demnurrer
Without Leave to Amend to -
the First Five Causes of Action on the Ground
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Mounger Had Not Exhausted His
Administrative Remedies.

(4a) Appellants contend the trial court erred in
applymg the exhaustion doctrine to al]eged violations
of sectlon 3303, We agree,

(5) In reviewing the sufficiency ofe complaint against

2 demurrer we must "treat the demurrer as admitting
all material facts properly pleaded, but not contentions,
deductions or conclusions of fact or law ... [as well as]
consider matters which may be judicially noticed."
(Blank v, Kirwan *1255 (1985) 39 Cal.3d 311, 318
[216 Cal.Rptr, 718, 703 P.2d 58], quoting Serrano v.
Priest (1971) 5 Cal.3d 584, 591 [96 Cal.Rptr. 601, 487
P.2d 1241, 41 A.L.R.3d 1187].). "When a demurrer is
sustained,we determine whether.the complaint states
facts sufficient to constitute & cause of action," (Ibid.)
However, we must affirm if any ground raised by
defendants requires the suwstaining of the demiurrer
whether or not the trial court specified all the grounds.
(Gonzales v. State of California (1977) 68.Cal.App.3d
. 621, 627 [137 Cel.Rptr. 681]; see § 472d, Code Civ.

Proc.) Further, "[u]nless cleer error or ebuse of -

discretion is demonstrated, the triel court's judgment of
dismissal following the sustaining of defendants'
demurrer will be affirmed on .appeal [citation
omitted]." (Owens v. Foundation for Ocean Research
(1980) 107 Cal.App.3d 179, 182 [165 Cal.Rptr. 571];
disapproved on another ground in Tenzer v.
Superscope, Inc. (1985) 39 Cal3d 18, 25 [216
Cal.Rptr. 130, 702 P.2d 212].)

(4b) 'In counts .one through three Mounger alleged
violations of section 3303, subdivisions (b), (c), (),

(g), end (k). If short, Mounger contends he stated facts,

sufficient to make out a cause of action for injunctive
relief for these"deparimental violations pursuant to
section 3309.5 on the basis they constitute sitbstantial
violations of his statutory rights under section 3303, To
state a cause of action under section 3309.5 the
plaintiff must show the public safety department
violated a provision of the chapter (§ 3300 et seq.). We
conclude the trial court erroneously imported another

element into section 3309.5 when it ruled Mounger

must first exhaust any administrative remedies he
might have before seeking judicial relief under this

section. [FN8]

FN8 We note the only opinion holding
exhaugtion of edministrative remedies is
required has Dbeen depublished by our
Supreme Court, (See Kelly v. Clry of Fresno

(Cel.App.).)

Page 5

Respondents state they do not contend in all situations
en officer .must exhaust all administrative remedies
prior to seeking judicial relief under section 3309.5,
but rather when en officer such as Mounger hes elected

~ to proceed with &n available adminisirative remedy

which ends in binding arbitration, he of she must first
exhaust this remedy before pursning judicial relief. We

* find no. merit in this contention. There is nothing in
. section 3309.5 which requires an officer to exhaust his

or her administrative remedies if, as in the instant case,
that officer also seeks relief through .a collective.
bargaining agreement or other agreed upon procedure,
Such e conclusion is contrary to the plain language of
the section. Subdivision (b) states: “The *1256
superior court shell have initial jurisdiction over any
proceeding brought by any pubhc safety officer against
any public safsty department for alleged violations of
this section [italics added]."

“The legislative history of section 3309.5 shows it was
specifically designed to allow an officer to pursue a
remedy immediately in the courts for violation of these
rights during the investigation and not be required to
weit' for judicial review afier - administrative
consideration of those violations. Section 3309.5 was
introduced as Assembly Bill 1807 in 1979, A report by
the Senate Committee on Judiciary hlg_kl_ghted that, the
effect of would be to p g officers
eqmtable relief by allowing them "immediate access to
superior_court to enforce their rights under the Act
without having to pursue administrative remedies."
(Sen. Com. on Judiciary, Anelysis of Assem. Bill No,
1807 (1975-1980 Reg, Sess.) as amended May 17,
1979.) The legal effairs secretary .advised the
Governor's office in an enrolled bill report-the purpose
of the bill is to allow immediate judicial relief for
police officers instead of requiring them to "exhaust
lengthy administrative procedures," (Legal affairs sec.,
Enrolled Bill Rep., Assem. Bill No. 1807 [July 25,
1975],) The Office of Employee Relations also advised
the Governor's office: "This legislation, sponsored by
PORAC [Peace Officers Research Association of
California), -would give initial jurisdiction in alleged
violations of the Bill of Rights for local peace officers -
to superior courts; curently, alleged violations must
ﬁrﬂtww
before they are taken to court.". (Emp, Rel. Off, -

. Enrolled Bill Rep,, Assem. Bill No. 1807 [July 23,

1979].) We think it clear the Legisiature intended with
the pessage of section .3309.5 to eliminate the.
requirement peam

administrative remedies for ed violations of the .
act before seeking mdxclal relief.,
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In any event, the adminisirative appeal Mounger
elected to pursue was from the discipline imposed and
not from the v1olatxon of his procedural rights during
the interrogation, (6) Theé docirine of exhaustion of
administrative remedies "does not apply if the remedy
is inadequate.” (Glendale City Employees' Assn., Inc.
v. City of Glendale (1975) 15 Cal.3d 328, 342 [124
Cal.Rptr; 513 540 P.2d 609],) The Lnstant cage is
unlike Cone v. Union Oil Co. (1954) 125 Cal.App.2d
558 [277 P.2d 464]. In that case plaintiff was
precluded from maintaining her action because a strike
settlement agreement required her to exhaust grievance
end arbitration procedures in an effort to settle disputeg
within the scope of the contract before pursuing =
judicia] remedy. ( Id., at p. 563.) (4c) In contrast,
Mounger's claim is *1257 based on statutory rights
provided by section 3303 not iu a collective bargammg
agreement, [FN3]

FND At oral ergument respondents contended
section 3303 does mot Elpply because the
interrogations ‘occurred during & criming]
investigation. We think this contention is a

red herring. First, eppellents are appealing -

from e judgment of dismissal following the
sustaining of a demurrer without leave to
amend and the complaint does not allege the
violations occurred during en investigation
concerned solely with alleged ocriminal
violations, Second, subdivision (h) which
" gives ‘an officer the right to choose 2
representative. does ' not apply in"em
investigation- concerned sula]y and dmactly
with elleged criminal activities.”

Similarly respondents' contention Mounger waived his
right to seek judicial relief pursuant to section 3309.5
when he elected to simultaneously pursue -his

administrative remedy is meritless. Nothing in section

3305.5 states an officer must elect between seeking
edministrative relief for a departmental disciplinary
action and seeking judicial relief for alleged procedural
violations, To conclude s respondents argne would
require an officer to forego either his or her contract
right to appeal a départmental action or his or her
statutory rights to fair procedures under section 3303,
We agree with appellants section 3309.5 guarantees
immediate judicial attention to alleged violations of the
act, We hold officers do not waive their statutory rights
under sectlon 3309.5 by choosing to proceed
contemporansously with an administrative appeal of
the discipline imposed against them,

 IL This Appeal Is Not Moot,
(7) Respondents asked this court to take judicial notice

Page 6

(Evid. Code, §§ 452, subd. (b); 459) of & memorandum
issued by the Chief of the Los Angeles Police
Department concerning its adoption of & procedure
regarding the availability of statements regarding the
gliegation prior to an accused officer's interview
pursuant to section 3303, subdivision (£). This -court
granted that motion. Respondents contend this
memorendum  entitled "Temporary  Procedure
Regarding Availability of Statements Prior to Accused
Officer's Interview" renders moot counts ‘one through
five.

We conclude from our review of the memorandum it
does not render moot the issue ‘in the instant case. The
memorandum states its purpose is "to implement a
temporary Department procedure which conforms to &
recent superior court interpretation of Government
Code Section (@C) 3303 .(f)." (Italics added.) Tn their
complaint pleintiffs alleged violations of subsections

* (b), (¢), (&), and (h) in addition to (f). For this reason -

alone, respondents' contention is meritless. Moreover,
whether this temporary proocedure for subdivision (f)
actually ‘has been implemented would be a factual
*1258 matter for the trial court to dstermine not
something to be resolved at the pleading stage. In any -
event the implementation of a temporary procedure
cannot render moot & lawsuit aimed at a permanent
changs in procedure.

I11. This Cause Is Remanded to Trial Court for
Consideration of Award of
Attorneys' Fees for Public Interest.

Appellants request this court award them attorneys'
fesz on the appeal only [FN10] pursuant to section
1021.5 (Code Civ.. Proc,). [FN11] This section
authorizes the trial court to compel the losing party to
pay attorneys' fees to the prevailing party when (1) the
action results in the enforcement of an importent right
affecting the public interest; (2) the general public ora -
large class of persons will significantly benefit from the

decision; (3) the necessity and financial burden of
private enforcement make the awerd appropriate; and
(4) in the interests of justice the fees should not be paid

out of the recovery, (Los Angeles Police Protective

League v. City of Los Angeles, supra, 188 Cal.App.3d

atp. 6; § 1021.5, Code Civ. Proc.) In the instant case

the trial court did not consider this matter,

FN10 Appellants appropriately do not request
an attorney fee award for legel work
performed in the tria) court, The relief
eppellants sought and the issues they raised in
the triel court would not have warranted a fee
award under section 1021.5. But when the
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trial court sustained the demurrer for failure
to exhaust administrative remedies - or on
grounds  mppellants  had - elected an
edministrative remedy - it created'legal issues
at the appellate level which could justify an

award for the lawyers'- efforts during that .

phase of the proceedmgs (For discussion of
this distinction, see Los Angeles Police
Protective Leafue v, City of Los Angeles
(15986) 188 Cal App 3d: 1, 17 [232 Cal. Rptr
6971y .

FN11 Section 1021.5 (Code Civ. Proc.) states
as follows: "Upon motion, & court may award
attorneys' fees to a successful party against
one or more opposing perties in eny action
which hes resulted in the enforcement of an
importent right affecting the public interest if:
() & significant benefit, whether pecuniary or
nonpecuninary, has been conferred ‘on the
general public or g largs cless of persons, (b)
.the necessity and financle! burden of private
enforcement are such &5 to make the award
eppropriate, and (c) such fees should not in
the interest of justice be peid out-of the
recovery, if sny. With respect to actions
involving public entities, this section applies
to mllowances egainst, but not in favor of|
public entities, end no claim shall be required
to be filed therefor." .

. We concluded in Los Angeles Police Protective
.League v. City of Los Angeles (1985) 163 Cal.App.3d
1141, 1150-1151- [209 Cal.Rptr, 890] an appellate
court is seldom in a position to make the complete
determination whether attorneys' fees should be
awarded under section 1021.5. In Los Angeles Palice
Protective League v, City of Lbs Angeles, supra, 188
Cal.App.3d at pages 6-7, 11, we decided, however, the
appellate court does not have to defer totally to the trial
court's resolution of the four elements of the standard
in section 1021.5 when the legal work resulted in a
pubhshed appellate court opinion. In-that case we
determined the appellate *1259 court often is well
-situated to decide (1) whether the legal action has a
significent impact on the law because it enforces an
important legal right, and (2) whether that decision
confers 2 significant benefit on a substantial segment of
the citizenry. (Id., at pp. 8-9.)

(82) We conclude appellants have satisfied the first
two elements of the ‘section 1021.5 standard. As to the
first, our Supreme Court hes concluded the nghts and
protections in the Public Safety Officers Procedural
Bill of Rights Act "ars matters of statewide concern"
and appellate decisions which announce ‘important
principles that make the act more effective are

Page 7

sufficiently important to justify en award. (Baggett v.
Gates (1982) 32 Cal.3d 128, 143 [185 Cal.Rptr. 232,
649 P.2d 874).) (9) The Public Safety Officers
Procedural Bill of Rights Act (§§ 3300-3311) specifies
the "basic rights and protections which must .be
afforded all peace officers (see § 3301) by the public
entities which employ them. It is a catalogiie of the
minimum rights (§ 3310) the Legislature deems
necessary o secure stable employer-employee relaticns
(§ 3301)." ( Baggett v. Gates, supra, 32 Cal.3d at p :
135.)

. (8b) First, we find it furthers the public interest to

allow -officers swift judicial review of alleged
violations of - their basic procedural rights:. Our
Supreme Court in Baggett v. Gates, supra, 32 Cal.3d at’
page 143 concluded the rights and protections in the
Public Safety Officers Procedural Bill of Rights Act
“are matters of statewide concern" and thus. are
sufficiently important to justify en award, Our decision °
makes it clear public safety officers do not have to
exhaust their adminisirative remedies before -seeking
judicial relief for alleged violations of section 3303.
Moreover, it holds officers can chellenge departmental
disciplinary actions in administrative proceedings
while simulteneously ‘pursuing -judicial remedies for

- procedural violations. Thus; the rulings embodied in
" this decision enforce 1mportant rights affecting the

public interest.

As to the second of the section 1021.5 criterid, this

decision benefits not only Mounger but also all public-
safety officers in the state. This group in itself
represents a large class of persons. But beyond that, as

the Supreme Court observed in Baggett, the citizenry

as 8 whole benefits from & decision like this which

serves ‘the legislative purpose of promoting stable -

employer- emiployee rélations in public safety )
orgenizations, (See Baggett v, Gates, supra, 32 Cal.3d
et p. 143.)

.Since the trial court did not have occasjon to reach the,
attorney .fee issue we do not have evidence before us
on the third and fourth criteria of section 1021.5. For
instance, we do not' know how muich appeliants
expended on their eppeal and thus do not know the size
of the financial burden required %1260 to pursue
private: enforcement of the issues involved in thig
appeal. Nor do we have information as to the monetary
benefits, if any, which will accrue to appellant
Mounger or appellant Los Angeles Police Pl'otecti\re
League, although we can speculate they will be rather
small. We observe, however, that nejther appellant is
ineligible for an attorney fee award merely because the
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protective Jeague is a union which may have absorbed
all or most of the expeness of thiz appeal. (See
disoussion in Los Angeles Police Protective League v,
City of Los Angeles, supra, 188 Cal.App.3d at pp.
16-17.) Thus, we remend this cause to the trial court to

determine .whether appellants satisfy the final two-

. elements required by section 1021.5 and, if met, to set

the appropriate emount of appellants' attorney fees on

+ " the appeal of this case.
Dispositidn

We deem the purported appeal a petition for writ of
mandate, Let & peremptory writ of mendats issue
commanding the superior court to vacate its order of
July 2, 1986, and thereafter (1) enter in place thereof
an order denying defendants' demurrer to counts one
through five and (2) determine whether appellants
should be awarded appellate fees. Appellants to receive
their costs on appeal,

Thompson, J., concurred,
LILLIE, P. I.

[ respectfully dissent. I would dismiss,the purported
zppeal becaunse the minute order sustaining demurrer is
& nonappealable order, and I would decline to'to make
this order reviewable by mandamus, Further, I agree
with the ruling of the trial court sustaining the demurrer
for Mounger's -failure to exhaust his administrative
remedies and would deny relief, -

I Dismissal of Appeal -
Plaintiffs - appeal from minute order sustaininﬁ

demurrer of all named City defendants to counts |
through 5 of the second amended complaint, The.

minute order.is nonappealable. Only & judgment of .

dismissal entered on order sustaining demurrer is
apperlable (Taylor v. State Personnel Bd. (1980) 101
Cal.App.3d 498, 501, fn. I [161 Cal.Rptr. §771); no
such judgment wes entered in the instant case, and for
good reason, The minute order disposed of only five
counts of & nine-count complaint of which four counts
against the demurring defendants are still pending in
the trial court. The court's ruling only could be and
properly was embodied in a minute order pending final
judgment in the action. Any judgment entered on such
an order would not be a final judgment appeal from
which would be premature, *1261 (U.8. Financial v,
Sullivan (1974) 37 Cal.App.3d 5, 11 [112 CalRptr,
18]; MoMillin v. Ventura Sav. & Loan Assn. (1571) 15
Cal.App.3d 588, 589 [93 Cal.Rptr. 359].) There can be

Page.8

but one judgment in an action. (Vasgquez v, Superior
Court (1971) 4 Cal.3d 800, 806 [94 Cal.Rptr, 796, 484
P.2d 964, 53 A.L.R.3d 513]; Bank of America v.
Superior Court (1942) 20 Cal.2d 697, 701 [128 P.2d
357]; Mather v. Mather'(1936) 5 Cal.2d 617, 618 [55
P.2d 1174]; De Vally v. Kendall de Vally Q. Co., Ltd.
(1934) 220 Cal. 742, 745 [32.P.2d 638].) Thus, I agree
with the maj onty that to accept appellate jurisdiction in
this proceeding is to do violence to the one judgment
tule which precludes piecemeal disposition and
immediate appeliate consideration of rulings prior to
the final adjudication of the entire cause. However, I
cannot agree, under the circumstances here, that we
should salvage this defective appeal by treating it as a
proceeding for writ of mandate.

. Many authorities view this “innovation as a readily

available method of assuming revnew Jjurisdiction, and
uphold this court's power to exercise its discretion to
male nonappe.alable orders reviewable by mandamus
(Schultz v. Regents of University of California (1984)
160 Cal.App.3d: 768, 788 [206 Cal.Rptr. 910];
Branham v. State Farm Mut. Auto Ins, Co, (1975) 48
Cal.App.3d 27, 32 [12]1 Cal.Rptr. 304]; Clovis Ready
Mix Co. v. Aetna Freight Lines (1972) 25 Cel.App.3d
276, 282 [101 Cal. Rpt'r 820]), .but they all agree that
we should not exercise that power except in “unusual
circumstances," (Olson v. Cory (1983) 35 Cal.3d 390,
401 [197 Cal.Rptr, 843, 673 P.2d 720]; U.8, Financial
v. Sullivan, supra, 37 Cal.App.3d 5, 12). As stated in
U.S. Financial, to justify such treatment, circumstances
should-be shown "compelling enough to indicate the
propriety of & petition for writ of mandate in the first .
instance, ..." (P. 12,) Otherwise, this practice would
obliterate the one final judgment rule.

" 1 perceive here no showing of unusual circumstances

and, on the state of the record, this cowrt should decline
to mssume jurisdiction by invoking the extraordinary
writ process. (DeGrandchamp v. Texaco, Inc. (1979) -
100 Cal.App.3d 424, 437 [160 Cal.Rptr. 859].) The
majority rationalizes its justification for an immediate
appellate resolution of the issue raised by the trial
court's ruling by construmg it ag presenting "a guestion
of public importance," citing Estate of Hearst (1977)
67 Cal.App.3d 777, 781 [136 Cal.Rptr. 821], which
involved public access to certain court records, Both
parties have briefed the issue and it is true, as asserted
by the majority, that "respondent-did not chalienge
[the] appeelability” of the minute order involved, But
that is a fact that troubles me, Respondents may or may
not have weighed the question of appealability but,
heving found the appeal to be premature, we have mo
way of knowing their views conceming use of
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mandamus in these circumstances. Nor do I believe the

issue here to be of such "public importance" as to

warrant immediate. appellate consideration *1262 of
the trial court's ruling prior to final ad_;udwatwn of the
entire cause, Further, this is not a situation in which
there if no adequate remedy by appeal. When the
remaining counts are disposed of by the tria) court end

a final judgment entered in the case, ll issues can then

be resolved on. appeal,

The second amended compleint contains hine counts |
each of which rests on facts "common to all," nemes -
virtually all demurring defendants and arises out of the -

same series of ddministrative hearings. I find nothing in
the circumstances here Justlfymg, lst alone compelling,
the resolution of the issue by way of mendamus.

Employment of the writ process in appeals such &s this,.

absent & showing of extraordinary grounds for the

issuance: of the writ of mandate, should be discouraged

8s countenancing aeppellate review of noneppealable
orders resulting in piecemeal disposition of causes and
fostering shoddy appellate practice,

II Exhaustion of Adminisirative Remedies

The doctrine of-exhaustion of administrative remedies
‘requires & party to use all avallable administrative
procedures before resorting to the courts for relief.
(McHugh v. County of Santa Cruz- (1973) 33
Cal.App.3d 533, 538 [109 CsalLRptr. 1491.) The
"exhaustion of administrative remedies requires not
merely the initiation of prescribed administrative
procedures, but aelso requires pursuing them to their
appropriate conclusion and awaiting their final
outcome before seeking judicial intervention.
(Wilkinson v, Norcal Mutual Ins, Co. (1979) 98
Cal.App.3d 307, 313-314 [159 Cal.Rptr. 416].) The
failure to exhaust administrative  remedies is &
jurisdictional defect which bars court action. (Miller v.

. United Airlines, Inc, (1985) 174 Cal.App.3d 878, 890 .

[220 CalRpir. 684], Bamnes v. State Bd., -of
Equalization (1981) 118 Cal.App.3d 994, 1001 1173
Cal.Rptr. 742].)

* While it is true that plaintiff did not sllege Mounger
had exhausted his administrative remedies and the face
of the complaint does not show that he had, it cannot
be denied by eppellants that he did not. In oral
argument on hearing on the demurrer, eppellants
conceded, as recited by the trial court in its minute
order, "thet there was an official reprimand with a
grievance procedure to follow"; thus, the court found,
"counts 1-5 must await admxmstratwa remedies being
exhausted" and "Insofar as [Government Code section

Page 9

3303 et seq] may prevent injunctive rahaf to proceed
without embarking on the ndministrative route hes been
waived, demurrer to 1st through 5th counts are [sic]
sustained without leave." The purpose of section
3309.5, Government Code, well may be, as asserted in
the majority opinion, "to allow immediate judicial
relief for police officers instead of *1263 reguiring
them to 'exheust lengthy admmxsh'atwe procedures,"
but in my view, the statute does not in all instances
change the rule requiring exhaustion of administrative
remedies. If the police officer in no manner engaged in
the administrative procedure to obtain redress for.
alleged . violations of the Public Safety Officers
Procedural Bill of Rights Act (§ 3300 et seq., Gov.
Code) and, without pursuing any administrative
remedy, sought injunctive relief from the courts in the
first instance, i.e., mltm]ly, I might agree that under
section 3309.5, the superior court would have “initial
jurisdiction over any proceeding brought" for the
alleged violations. However, this is not our case.
Mounger did not “initially" seek injunctive relief for
the alleged violations: He was the subject of an -
administrative mvestlgatxon and hearing, during thch
Mounger claims the violationis ocourred, which led to
administrative discipline; in fact, he admitted that the -

" administrative hearing resulted in an official reprlmand .

end thers was a grievance procedure to follow.
Mounger did not seek injunctive relief until after the
official reprimand. Section 3309.5 may or may not
authorize & police officer to bypass administrative
procedures altogether and initially apply to the court
for relief, but it is my view that once an officer elects
to pursue his administrative remedies, he must see that
process through to its conclusion before seeking
judictal relief under section 3309.5. He mey not, as
Mounger attempts to do, cut short the administrative
proceedings by filing an action pursuant to section
3309.5 before those proceedings have terminated.

Legislative enactments should not be construed to
overthrow long-established principles of law umless
such & intention is cleerly made to appear either by
express declaration or by necessary implication. (Tos
v. Mayfair Packing Co. (1984) 160 Cal.App.3d 67, 77
[206 CelRptr. 459].) "Unless expressly provided,
statutes should not be interpreted to alter the common
law, and should be construed so as to avoid conflict

- with common law rules, [Citations.] A statute will be

construed in light of common law decisions, unless its
language ™clearly and unequivocally discloses an
intention to depart from, alter, or abrogate the
cornmon-law rule concerning a particular subject
matter, ..." [Citations.]' [Citation.] There is &
presumption that a statute does not, by implication,
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repeal the common law. [Citation.] Re’peal by
imphcﬂnon is- recognized only where theres no
rationdl besis for harmonizing - two potentially
conflicting laws." (People v. Zikorus (1983) 150
Cal.App.3d 324, 330 [197 CalRptr. 509]) The
language of section 3309.5 does not expressly abrogate
the docirine of exhaustion of administrative remedies.
The apparent conflict between the statute's grant of
initial jurisdiction to the superior court on the one
hand, and the common law requirement of exhaustion
.of administrative remedies on the other, may be
reconciled by construing the statute to mean that 2
- court hag exclusive initia] jurisdiction over disputes
erising under Government Code section 3300 et seq.
only when 2 police officer applies directly to the court
for relief *1264  without first having initiated
administrative proceedirigs for the resolution of such
disputes.

The' majority opinion concludes that, in any event,
Mbounger's failure to exhaust available administrative
remedies does not bar the present action because his
administrative remedy is inadequate in that "the
pdministrative appeal Mounger elected to pursue was
from the discipline imposed" whereas in this action he

Page 10

seeks redress for the "violation of his procedral rights
during the interrogation." This is not & valid
consideration in determining the applicability of the

.doctrine of exhaustion of administrative remedies.

"Bven where the administrative remedy may not
resolve el isanes or provide the precise relief requested
by a plaintiff, the exhaustion doctrine is still viewed
with favor 'because it facilitates the development of &
complete record that draws on administrative expertise
and promotes judicial efficiency.' [Citation.] It can
serve a6 &.preliminary administrative sifting process
[citation], unearthing the relevant evidence and
providing a record which the court may review."
(Yemaha Motor Corp.v, Superior Court (1986) 185
Cel.App.3d 1232, 1240 {230 Cal.Rptr. 382].)

Petitions for a rehearing were denied August 28, 1987,
and the opinion was modified to read as printed above.
Lillie, P. I., was of the opinion that the petition should
be granted.

Cal.App.iZ.Dist., 1987.

Mounger v. Gates

END OF DOCUMENT
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Stare of California ]
COMMISSION ON STATE MANDATES
1414 K Street, Suite 315 )
Sacramenta, CA 953814 : . ' . I
(916) 323-3552 : ‘*T"f“'“

CSM 1 112788)

TEST CLAIM FORM

Ciaim No. CS(T) -G !

. Local Agency or Scnaoi Dismnic: Suomuning Claim

City of Sacramento

Conract Parsan. . Taiapnaone Ne,

Dee Contreras )
. . © (916 ) 264~5424

Aagress Department of Employee Relations
9.26. J Street, Room 201 ;
Sacramento, CA 95814-2716

Represenmtive Organizavicn to be Nefied |

League of C'alifornia Cities

This test claim alleges the existance of “costs mansated by the swie” witnin the meaning of section 17514 stthe Government Coce,
- ana saction §, article XNB oitne Cahfnrma Constitution. This test slaim zsf'ledpursuanﬂn section 1785 1{a) cfthe Gavernrnsnr Ceee.
{oentity specific section(s) of the chaptarad bill or execurive orcer Jileged to conmin a manaata, including tha partcular seamnory coce
sectionfs) witnin'the chacrered bill, if aoolicabie.  Chapter 465, Statutes of 1976; Chapters 775, 1173,
1174, 1175, Statutes of 1678;Chapter 405, Statutas of "1978; C'hapter1367, Statutes of
1980; Chapter.944, Statutes of 1982; Chapter 964, Statutes-of 1983; Chapter 1165,
Statutes of 1989; Chapter 675, Statutes of 1890,  adding and a.mend:.ng Sections 3300-3310

.the Governmen :
IMPORTANI PLEASE SE2 INS'RUC"IONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM.ON THE

REVERSE SIDE.
.Namu an:l Tite of Hu‘lhnl'z!d Rupresemuve

Teizonane Ne.

X Dee Contreras,‘{Direct'or of Labor Relations ( 916) 264-5424

Signature of Autharized Rapressn@move Date i

e Koo (s | /2//?/%/’
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CITY OF SACRAMENTO
TEST CLAIM

Chapter 465, Statutes of 1976; Chapters 775, 1173,1174,1175,
Statutes of 1978; Chapter 405, Statutes of 1979; Chapter 1367,
Statutes of 1980; Chapter 944 Statutes of 1982; Chapter 964,
Statutes of 1983; Chapter 1165, Statutes of 1989; Chapter 675 )
Statutes of 1990.

PEACE OFFICERS PROCEDURAL BILL OF RIGHTS

NARRATIVE

The city of Sacramento hereby submits this test claim to the Commission on State Mandates
claiming reimbursement for the state mandated costs imposed on local agencies by the above
referenced statutes.

Peace Officers Procedural Bill of Rights Act Is A Reimbursable State Mandate

Chapter 465, Statutes of 1976 added Chapter 9.7 (commencing with Section 3300) to Division
4 of Title T of the Government Code, thereby establishing the Public Safety Officers Procedural
Bill of Rights Act. It prescribes various rights of public safety officers under investigation with
respect to the time of interrogation, nature of the investigation, length of the interrogating
session, transcription to the interrogation, and nature of any representation, and specifies other
rights of such officers with regard to discrimination and discipline, Chapters 1174/78, 1175/78,"
944/82, 964/83, 1165/89, and 675/90 all.amended section 3301 of. this act by further deﬁmmr
the term "pubhc safety ofﬁcer" for purposes of this chapter. Chapter 775/78 amended section
3303 by allowing an officer's representative to keep'the officer’s information confidential,
Chapter 405/79 added section 3309.5, making it unlawful to violate this act, thereby relieving
the offiéer of any requirement to exhaust administrative remedies before seekmg 'appropriate
mJunctwe or other extraordma.ry relief" before supenor court if violations are alleged.

Pnor to the enactment of Chapter 465/76 any procedures for goveming peace officer personnel
investigations were' developed and implemented at the option of the local agency. Together the
above statutes constitute a reimbursable program by mandating uniform statew1de procedures
governing disciplinary procedures for local peace officers, :

Increased Level Of Serviece Contained In G.C, Sections 3304(b) And 3303 (£,

Specifically new G.C. Section 3304(b) reqmres that any ofﬁcers facmcr punitive action be
provided with the option of an administrative hearing as follows: .

"(b) No dismissal or demotion, nor denial of promotion, shall be undertaken by any
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public agency without providing the pubhc safety officer with an opportunity for
adnumstratxve appeal.”

Government Code section 3303 specifies that:

"For the purposes of this chapter, punitive action is defined a$ any action which may lead
to dismissal, demotion, suspension, reduction in salary, written repnmand or transfer
for purposes of pumshment !

The Supreme Court in thte v. Co. of Sacramenta, 31 Cal.3d676, 183 Cal. Rptr 520 (1982)
held that the modifier, "for purposes of punishment,” relates only-to a "transfer”, therefor a
peace officer is entitled to an opportunity for administrative appeal for any reduction in salary
resulting from an administrative decision mcludmg loss of skill pay, pay grade, rank, or
probationary rank. (1) :

Additionally new G.C. section 3303(f) requires that the officers have access to records of any
interrogation and are entitled to any existing written documentat'ton:

" (f)The complete mterrogauon of & pubho safety officer may be recorded. If a tape
recording is made of the interrogation, the public safety officer shall have access to the
. tape if any further proceedings are contemplated or prior to any further interrogation at
-4 subsequent time. The public safety officer shall be entitled to  transcribed copy of any .
notes made by a stenographer .or to: any reports or complaints made by investigators or
other persons, except those which are deemed by the investigating agency to be
confidential. -No notes ar reports which are deemed to be confidential may be entered
in the officer’s file. The public safety officer being interrogated shall have the right to
bring hlS own recording device and record any and all aspects of the interrogation. "

.The admmrstratrve hearings and additional transcnbed copies of mterroganons have resulted in
“increased costs to local government. Neither of the above provisions apply to non~peace officer
public employees, nor were they required prior to the passace of Chapter 465.

Legislature Recognized Statute Contains Reimbursable Mandate

Section 2. of Chapter 465, Statutes of 1976 states: .

..there are state- mandated local costs in this act in the 1976-77 fiscal year and
subsequent years that require reimbursement under Section 2231 of the Revenue and

Taxation Code..."

Section 2231 of the R&T Code was the governing law at the time this statute was passed. Ithas
since been repedled and replaced by sections 17514 and 17561 of the Government Code, among
others, which require reimbursement under the same circumstances. -
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Annual Costs exceed $200 Per Year

-The costs for the city of Sacramento resulting from this act are incurred in conducting the

administrative reviews at the officers’ option. The administrative review procedure may involve
several letters and responses as well as the hearing itself which takes 4 to 12 hours of City
employee relations and police department staff time. In addition, it takes an average of eight
hours of clerical  time for the City's Office of Internal Affairs to.process. each of the
approximately 100 cases in a typical fiscal year. The professwnal and clerical staff costs to
provide the mandated hearings, transcriptions and related services are estimated to have ranged
between $20,000 and $25,000 in the 1994-1995 fiscal year.

No State Mandate Disclaimers Are Applicable

The following disclaimers avarlable to the State to deny the existence of a State mandate are not
an issue in this case. ~

1. No Crimes, Criminal Infractions or Penalties are Created. Eliminated. or Modified Chapter
465, Statutes of 1976 and its modifiers do not create a new crime or infraction and do not
change. the definition of a crime or infraction. While the additionof Sec. 3309.5 in 1979 makes
violation of this act unlawful, .it does not create a new re3pons1b111ty for the city police and
enforce this law in other jurisdictions which would cause the city to incur new costs.

2. The Law Does Not Afﬁrm a Court Action

Chapter 465, Statutes of 1976 and its modifiers were not the result of a court mandate and no
reference to costs mandated by the courts is made in these statutes. Although there have been
numerous lawsuits regarding implementation and enforcement of the POBR act subsequent to
the passage of Chapter 465, these cases are not relevant to the issue of the existence of a
reimbursable mandate, One case, Baggern v. Gares,32 Cal.3d 128,185 Cal.Rptr.232 (1982)
affirmed that the act applies to all peace officers including those employed by chartered cities,

3. A Federal Mandate is Not Imuleﬁented
Chapter 465, Statutes of 1976 and its modifiers were not the result of a Federal mandate and no

reference to Federal standards or requirements or costs associated with meetmcr federal standards
is made in these statutes,

4, A Voter Approved -Mandate is Not Implemented

Chapter 465, Statutes of 1976 and its modifiers were not the result of a voter approved mandate
or ballot' measure and no reference to a voter approved mandate or requirements or costs
- associated with meeting a voter approved mandate is made in these statutes.

1086



5. The Law Addresses a Unigue Governmental Function

Chapter 465, Statutes of 1976 and its modifiers apply uniguely to govcmmental agencies in that
they govermn the rights of peace officers, a classification of employee unique to govcmment

agencies, in interrogations and dlsC1phnary actions,

6. The Statute Was Not Reguested by Local Govcmment

Chapter 465, Statutes of 1976 was not requested by the City of Sacramento It was, in fact,
opposed by a number of cities and the League of Califomnia Cities. The City cannot, therefore

be represented as having voluntarily assumed the performance of this mandate.

7. No Fees are Authorized to Cover Costs of This Mandate

The State disclaimer to reimbursement of its mandates that local government has been given the
-authority to levy a charge, fee, or assessment is not available in the POBR act. There is no
mention or reference to such authority in Chapter 465, Statutes of 1976 or its modifiers,

Conclusion

The City of Sacramento hereby does claim full and prompt payment from the State in
implementing the State mandate contained in Chapter 465, Statutes of 1976 and its modifiers as

identiﬂed for all of the reasons listed above.

Endnote(l). This construction was taken from Pocker Guide o the Public Safety Officers
Procedural Biil of Rights Act, April 1991 edition. Published by. California Public Employee
Relations Program, Institute of Industrial Relations, University of California, Berkeley.
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" CITY OF SACRAMENTO
. TEST CLAIM

Chapter 465, Statutes of 1976
Peace Officers Procedural Rights

DECLARATION

I, Dee Contreras, Director of Labor Relations, Office of Labor Relations, City of Sacramento,
am responsible for recovering City costs incurred in complying with the Peace Officers Rill of
Rights Act.

For approximately the last 5 years, I have been responsible for insuring that the City is in
compliance with Chapter 465, Statutes of 1976 and subsequent modifying legislation,

Chapter 465, Statutes of 1976 added Chapter 9.7 to Division 4 of Title I of the Government
Code, requiring, in part, that ‘

~ "No dismissal or demotion, nor denial of promotion, shall be undertaken by any public
agency without providing the public safety officer with an opportunity for administrative
appeal."[Sec. 3304(b)]

and

"The complete interrogation of & public safety officer shall be recorded where practical.
If a tape recording is made of the interrogation, the public safety officer shall have access
to the tape if any further proceedings are contemplated or prior to any further
interrogation at a subsequent time. The public safety officer shall be entitled to a
transcribed copy of any notes made by a stenographer or to any reports made by .
investigators, except those which are deemed by the agency to be confidential. No notes
or reports which are deemed to be confidential may be entered in the officer’s personnel
file. The public safety officer being interrogated shall have the right to bring his own
recording device and record any and all aspects of the interrogation." [Sec. 3303(f)].

In complying with the dbove requu'ements of Chapter 465, Statutes of 1976, during the 1994 95
fiscal year, the- crty of Sacramento incurred costs in excess of $20,000.

I believe‘ that the costs incurred in complying with the above referenced provisions of the
Goverriment Code as added by Chapter 463; Statutes'of 1976 should be reimbursed to the City
of Sacramento by the State of California as these costs clearly fall within the definition of "costs
mandated by the State" found in Government Code Section 17514: :

" 'Costs mandated by the State’ means. any 1ncreased costs which a local agency or

school district is required to incur after July 1, 1980, as a result of any statute enacted
on or after January 1, 1975, which mandates.a new program or higher level of service
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.of an existing program within the meaning of Section 6 of Amcle XIIT B of the
Ca.hfomla Constitution." .

I certify under penalty of perjury that the foregoing is true and correct of my own knowledge,
except as to the matters which are therein stated as information or belief, and as to those matters

I believe them to be true.

Dat’e and Place ¢ Signature
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State of California APFENDIX E
COMMISESION ON STATE MANDATES
1474 K Straet, Suite 315
Sacraments, CA 85814

(816) 323-25582

£S34 1 {12/98)

For Official Use Oniy

TEST CLAIM FORM

| claim Na. ’ |

Local Agency or Scnnol Distric: Suomiting Claim

' City of Sacramento

© Cantacy Persan Taiegnane Na.

Dee Contreras ' , '
‘ (916 } 264-5424

Acaress Department of Employse Relations
926 J Street, Room 201
Sacramento, CA 95B14-2716

Represenmuve Organizaton 1 be Notifiad

League of California Cities

This 1ast ctaim alleges the existence of “costs mandated by the smte ™ within the meaning of seczion 17514 of the Government Code,
anc secrion &, articie XIB of the California Cansttution. This test =aim is filea pursuant o seczicn 1783 1(a) afthe Government Cace.

loermtity spacific sectlonis) of the chaotared bill or exscutive arder sllaged 0 conm@in 2 manaoate, including the partcular stamutory coce
secton(s) within the chaciered bill. i apoficable.  Chapter 463, Statutes of 1976; Chapters 7735, 1173,
1174, 1175, Statutes of 1978;Chapter 405, Statutes of 1979; Chapterli67, Statutes of
1980; Chapter 544, Statutes of 1982; Chapter 964, Statutes of 1983; Chapter 11653,
Statutes of 1989; Cha.gter 675, Statutes of 1980, adding and amending Sectiomns 3300-3310

of the Government Code.
USTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON TrHE

IMPORTANT: PLEASE SE2E IN
REVERSE SI1DE. '
Name and Title aof Authonzed Represanmtve

Tei=pnone Na. -~

X Dee Contreras, Director of Labor Relations 016 \ 2645424
Signature of Authorized Aapresemaove

. Ney Cr sy ‘ ' /a/%/w* -

Date
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CITY OF SACRAMENTO
TEST CLAIM

Chapter 465, Statutes of 1976; Chapters 775, 1173,1174,1175,
Statutes of 1978; Chapter 405, Statutes of 1979; Chapter 1367,
Statutes of 1980; Chapter 944, Statutes of 1982y Chapter 964, -
Statutes of 1983; Chapter 1165, Statutes.of 1989; Chapter 675, -
Statutes of 1990. (e

PEACE OFFICERS PROCEDURAL BILL OF RIGHTS

g, e

The city of Sacramento hereby submits this test claim to the Commission on State Mandates
claiming reimbursement for the state mandated costs. 1mposed on'local agencies by the above
referenced statutes, S Do e S

Peace:. Ofﬁcers Procedm'al Blll of Rwhts Act Is A Reunbursable State Mandate

Chapter 465 Statutes of 1976 added Chapter 9. 7 (commeucmg w1th Sectmn 3300) to D1v151ou
4 of Title I.of'the Goyernment Code, thereby establishing the:Public Safety Officers Procedural
Bill of Rights Act.:It.prescribes various rights of public safety officers under mvesttgauon with
respect -to. the time of interrogation, nature of the. mvestlganon Aength: of the interrogating
session, transcription-to the interrogation, and nature of any.representation; and specifies other
rights of such-officers with regard to discrimination-and discipline: - Chapters 1174/78, .1175/78,
944/82, 964/83, 1165/89, and 675/90 all amended section 3301 of this act by further defining

the term "public safety officer" for purposes of this chapter: -Chapter 775/78 amended; section -

3303 'by allowing an-officer's representatwe to keep the officer's information confidential.
"Chapter 405/79 added section 3309.5; making it unlawful to violate this act, therebny relieving
the officer of any reguirement to exhaust administrative remedies before seeking "appropriate
injunctive or other extraordma_ry re11e1"' before supenor court if violations are aJleged

Prior to the enactment of Chapter 465/76 any procedures for govemmg peace ofﬁcer personnel
investigations were developed and implemented at-the option of the local agency: Teogether the
above statutes constitute a reimbursable program by mandating uniform statew1de procedures .
govermnD cllsc1p1mary procedures for local peace ofﬁcers - DR

Increased Level Of Servrce Contained In G. C Sectmns 3304(b) And 3303 (t’)

Specrﬁcally new G C. Section 3304(b) requrres that any ofﬂcers facmg pumtlve acuon be
provided with the option of an admlmstratwe hearmg ag follows:- i

"(b) No dismissal or demotion, nor denial of promotion, shall be undertaken by any
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public agency without providing the pubhc safety ofﬁcer w1th an opportunity for
administrative appeal."

Govemment Code section 3303 speciﬁes that:

"For the purposes of this chapter, punitive action is defined as any action which may lead
to dismissal, demotion, suspension, reduction in salary, written reprimand, or transfer
for purposes of punishment,"

- The Supreme Court in White v. Co. of Sacramenio, 31 Cal.3d676, 183 Cal.Rptr. 520 (1982)
held that the modifier, "for purposes of punishment," relates only to a "transfer", therefor a
peace officer is entitled to an opportunity for administrative appeal for any reduction in salary
resulting from an administrative decision including loss of skill pay, pay grade, rank, or
probationary rank. (1) :

Additionally new G.C. section 3303(f) requires that the-officers have access to records of any
interrogation and are entitled to any existing written documentation: ' .

"(f)The complete interrogation of a public safety officer may be recorded. If a tape
recording is made of the interrogation, the. public safety officer shall have access to the
tape if any further proceedings are .contemplated or prior to any further interrogation at
a subsequent time, The public safety officer shall be entitled to a transcribed copy of any
. notes made by a stenographer or to any reports or complaints made by investigators or:
other persons, except those which are deemed by the investigating agency to be
confidential. No notes or reports which are deemed to be confidential may be entered
in the officer’s file. The public safety officer being interrogated shall have the mgtit to
bring his own recording device and record any and all aspects of the interrogation."
The administrative hearings and addrtlonal transcribed copies of interrogations have resulted in
increased costs to local government. Neither of the above provisions apply to non-peace officer
.public employees, nor were: they required prior to the passage of Chapter 465.

Legislature Recogm’zed Statute Contains Reimbursable Mandate

Secuon 2. of Chapter 465, Statutes of 1976 states:

there are state-mandated local costs in thrs act in' the 1976-77 fiscal- year and
subsequent years that require rermbursement under Section 2231 of the Revenue and

Taxatlon Code..

Section 2231 of the R&T Code was the D.cwerninu law at the time this statute was passed. It has
since been repealed and replaced by sections 17514 and 17561 of the Government Code, among
others, which require reimbursement under the same crrcumstances
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Annual Costs exceed $200 Per Year

The costs for the city of Sacramento resulting from this act are incurred in conducting the
administrative reviews at the officers’ option. The administrative review procedure may involve
several letters and responses as well as the hearing itself which takes 4 to 12 hours of City
employee relations and police department staff time. In addition, it takes an average of eight
hours of clerical time for the City's Office of Internal Affairs to process each of the
approximately 100 cases in a typical fiscal year. The professional and clerical staff costs to-
provide the mandated hearings, transcriptions and related services are estimated to have ranged
between $2O 000 and $25,000 in the 1994-1995 fiscal year, :

~ No State Mandate Disclaimers Are Applicable .

- The following disclaimers available to the State to deny the existence of a State mandate are not
an issue in this case. o

1. No Crimes, Criminal Infractions or Penalties are Created. Eliminated. or Modified Chapter
465, Statutes of 1976 and its modifiers do not create a new crime or infraction and do not
change the definition of a crime or infraction. While the addition of Sec. 3309.5 in 1579 makes
violation of this act unlawful, it does not create a new responsibility for the city police and
enforce this law in other jurisdictions which would cause the city to-incur new costs,

2. The Law Does Not Affirm a Court Action ,

Chapter 465, Statutes of 1976 and its modifiers were not the result of a court mandate and no
reference to costs mandated by the courts is made in these statutes. Although there have been
numerous lawsuits regarding implementation and enforcement of the POBR act subsequent to
the passage of Chapter 465, these cases are not'relevant to the issue of the existence of a
reimbursable mandate. One case, Baggett v. Gases,32 Cal.3d 128,185 Cal.Rptr.232 (1982)
* affirmed that the act applies to all peace officers including thase employed by chartered cities.

3. A Federal Mandate is Not Implemented
Chapter 465, Statutes of 1976 and its modifiers were not the result of a Federal mandate and no

reference to Federzl standards or reqmrements or costs associated with meenng federal standards
is made in these statutes.

4, A Voter Approved Mandate is Not Implemented

Chapter 465, Statutes of 1976 and its modifiers were not the result of a voter approved mandate
or ballot measure and no reference to a voter approved mandate or requirements or costs
assoclated with meeting a voter approved mandate 18 made in these statutes,
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5. The Law Addresscs 2 Unigue Governmental Function

Chapter 4635, Statutes of 1976 and its modifiers apply uniquely to govemmental agencies in that
they govem the rights of peace officers, a classification of employee unique to governmcnt

agenc1es in interrogations and d1sc1phnary actions.

6. The Statute Was Not Reguested by Local Government

Chapter 465, Statutes of 1976 was not requested by the City of Sacramento. It was, in fact,
opposed by a number of cities and the League of California Cities. The City cannot, therefore

be represented as having voluntarily assumed the performance of this mandate.

7. No Fees are Authorized to Cover Costs of This Mandate
The State disclaimer to reimbursement of its mandates that local government has been given the

authority to levy a charge, fee, or assessment is not available in the POBR act. There is no
mention or reference to such authority in Chapter 465, Statutes of 1976 or its modifiers.

Conclusion

The City of Sacramento hereby does claim full and pi-ompt payment from the State in
implementing the State mandate contained in Chapter 465, Statutes of 1976 and its modifiers as

identified for all of the reasons listed above.

Endnote(1). This construction was tiken from Pocker Guide to the Public Sgfery QOfficers
Procedural Bill of Rights Act, April 1991 edition. Published by California Public Employee
Relations Program, Institute of Industrial Relations, University of California, Berkeley.
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CITY OF SACRAMENTO
TEST CLAIM

- -Chapter 465, Statutes of 1976
Peace Officers Procedural Rights

DECLARATION

I, Dee Contreras, Director of Labor Relations, Office of Labor Relationg, City of Sacramento,
am responsible for recovenng City costs incurred in complying W1th the Peace Officers Bill of
Rights Act. :

For approximatély the last 5 years, [ have been responsible for insuring that the City is in
compliance with Chapter 4653, Statutes of 1976 and subsequent modifying legislat;ion.

Chapter 465, Statutes of 1976 added Chapter 9.7 to Division 4 of Title I of the Government
Code, requiring, in part, that: . ‘

-"No dismissal or demotion, nor denial of promotion, shall be undertaken by any public
agency without providing the pubhc safety officer with an opportunity for administrative
appeal. "[Sec. 3304(b)]

and

"The complete interrogation of a public safety officer shall be recorded where practical.
If a tape recording is made of the interrogation, the public safety officer shall have access
to the tape if any further proceedings are contemplated or prior to any further
interrogation at a subsequent time. . The public safety officer shall.be entitled to a
- transcribed copy of any notes made by a stenographer or to any reports made by
investigators, except thosé which are deemed by the agency to be confidential. No notes
or reports which are deemed to be confidential may be-entered in the officer’s personnel
~file. The public safery officer being interrogated shall have the right to bring hi§ own
recordmg device and record any and all aspects of the interrogation.” [Sec. 3303(D)].

In complying with the above requirements of Chapter 465, Statutes of 1976, during the 1994-95
fiscal year, the city of Sacrarnento incurred costs in excess of $20,000.

I believe that the costs mcun'ed in complying with the above referenced provwmns of the
Government Code as added by Chapter 465, Statutes of 1976 should be reimbursed to the City
of Sacramento-by the State of California as these costs clearly fall within the definition of "costs
mandated by the State" found in Government Code Section 17514:

" 'Costs mandated by the State’ means any increased costs which a local agency or

school district is required to incur after July 1, 1980, as a result of any statute enacted
on or after January 1, 1975, which mandates 4 new program or higher level of servwe
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of an existing program within the meaning of Section 6 of Article XIII B of the
California Constitution." .

I certify under penalty of perjury that the foregoing is true-and correct of my own knowledge,
except as to the matters which aré therein stated as 1nformat10n or bahef and as to those matters

I believe them to be true.

o lon /o W il ,@W@

Dafe and Place Signature
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il Ch.’.136_7~ : ETATUTES OF 1980 - 1, | . ~ -

PUBLIC SAFETY OFFICERS—PDWERS .A.ND DUTIES
e GHAP’I‘ER 1357 D

' ASEEMJBLY EII:L RO, 2977

- . . N o
bl

"An ot to amend Spéxilunl 3308, 5201 the Government Code, relating to publlc u.futy S
. otflears. — . G e -

3
B

(
|
|
:,

o . L . :
f e P . -

' ‘ .LEGIBLATIVE ODU’NSEL‘E DIGES’.E‘ .
Existing law makes it unlnwiu.l for -any local pubUc Eaiety
*{ department to deny or refuse to any Joes! public saféty officer the
A ‘rights end protectigne of the Bet, glves the seperior court Anitlal
' juriediction over sny proceeding by & local public safety officer
agelnat o local public: safety departmeént for violations 'af .such
rights, fnd glso permits the-superfor court to graut appropriate .
"' injunetive or other extrmordinary relief to'remedy violations and N
to preve.nt Iuture ﬂnlationa wir.h regn.rd to locn.'l puhuc saiety or-
* Hicers.
o Thls bill would extend such pmvlsluns to state pub}.\c a.a.tet-y
’ officers as well es local pnbllc sniety atﬂcera. Lo

'

i
PO U S L P B

SEER S S

-t

Ll
yuz
2

2.
i f%‘ Thc people of the Biate ‘of Ou.ltjomm do e'nuu't a4 Foliowse:
'd L EEGIION 1, Section 8308.5 of the Government Cods is pmended to reed:.
1 83085, .- . o Wt o
'i, X < (e) It ahsll be unlnw:‘.ul fur n.n-y « 8 v public saiety deparl:ment to deny or

refuse to any * * * vpublie-gafety otﬂcer the rlghtm and pmtecﬂans gnam.nteed
Lo them by this chapter.

' (b} The superior court shall have imitial jurisd.lctlun over any proceed.lng brooght - -

.byany * * * public safety officer agamst Emy & & = ppblie gafety department T

for alleged violztions of this section. L ' - T

(e) In any case where the, superior court $inds'that & * ¢ ® poblle safety
department has violated any of the provisions of this phepter, the court shall render
approprigte injunetive or other extraprdinary relief to remedy the violation and to
prevent future vioclations -of d Mke or slmilar mature, including, but not Umited to, L
the granting of a temporary restralning order, preliminary, or permapent injonetion
prokibiting the ® * * public safety department Irom talr.ing any punitive action
epaingt the * * ® public gafety officer, * = * .

[‘Bemme law without Guvemnr B BPProvel Fﬂed Dct. 1, 1880.1°
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S

O OF o : CITY OF SACRAMENTO . 926] STREET

LABOR RELATIONS ' ROOM 201
. CALTFORNIA. SACMNTD, CA
. D5814-2716
December 20, 1996 PH 916-264-5424

FAX 916-264-B110

Ms. Jolene Mado-Eveland
Commission on State Mandates
1414 K Street Suite 315
Sacramento, CA 95814

Dear Ms, Mado-Eveland:

This is to confirm our discussion regarding a continuance antil mid-January 1997 in the scheduling
of the City of Sacramento’s claim for costs associated with the implementation of the Police Officers
* Bill of Rights. Thanl you for your assistance in this matter.

Sincerely,

Dee Contreras
Labor Relations Director

cc: - Allan Burdicl

LT
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DEPARTMENT OF CITY OF SACRAMENTO

EMPLOYEE RELATIONS
CALIFORNIA

March 8, 1996

Mr. Kirk G. Stewart

Executive Director
Commission on State Mandates
1414 "K" Street, Suite 315
Sacramento, CA 95814

Re: CSM-4499 - City of Sacramento
Peace Officers Procedural Bill of Rights

Dear Mr. Stewart:

The purpose of this letter is to provide the Commission on State Mandates with the information needed
to complete the City’s test claim. Your letter of January 26, 1996, requested the City provide you with
the particular statutory code sections added or amended with each chaptéred bill included in our test
claim on the Peace Officers Procedural Bill of Rights, Based on your telephone conversations with

" Allan Burdick, Director of the California Cities SB 90 Service, I understand that the following statement

will meet all requ1rements to cornply with your request:

All provisions of the Pubhc Safety Officers Procedural Bill of Rights Act are contained in
Sections 3300-3311, Chapter 9.7, Division 4, titlé-1, of the Government Code.
Safety Officers Procedural Bill of Rights was added tcy¢he Government Code in 1976 apAd
amended in 1977, 1978, 1979, 1980, 1982, 1983, 1989, 1990, and 1994. All of the statutes listed
in the City of Sacramento’s test c1a1m alleging the Public Safety Officers Procedural Bill of

026 ) STREET
ROOM 21y
SACIRAMENU, CA
YSHIH-IT 10

PH 910-2054-5124
FAX Q10-2004-H1 1]

nghts to be a reimbursable state mandated local program added or amended the various

provisions of this Act.

To facilitate your review, [ have asked Mr. Burdick to prov1de your staff w1th a copy of the Maich 1995
edition of the California Public Employee Relations "Pocket- Guide to the Public Safety Officers
Procedural Bill of Rights Act". The pocket guide provides a descnpnon of the basic rlghts and
obhgatlons conferred by the statute and & guide to the case law that has arisen since passage in 1976,

If you should need any additional information to. complete the test claim, please let me know.

incerely,

ee Contreras
Labor Relations Director
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omczor . CITY OF SACRAMENTO 526, STREET

LABOR RELATIONS ROOM 201
’  CALIFORNIA SACRAMENTO, CA.
95814-2716

' ‘ PH 916-264-5424
December 6, 1996 PAX 916-264-8110

Mr. Kirk G. Stewart
Executive Director
Commission on State Mandate
1414 K Street

Sacramento, CA 95814

RE: CSM -4499 Police Officer Bill of Rights

Dear Mr, Stewart:

The City of Sacramento has filed a test claim which seeks a determination that Chapter
465, Statutes of 1976, together with Government Code’ Sections 3300-33004, . generally
referred to as the Police Officers Bill of Rights (POBAR), imposes a reimbursable state
mandate on local agencies. The Department of Finance, following a review and analysis
of our test claim which was requested by your Commission, has responded as follows:

- We have concluded that the statutes cited do not contain a reimbursable state
- mandate to local government; We believe that Skelly v State Personnel Board, 15

Cal.3d194(Cal 1975), which predates the enactment of Chapter 465, Statues of
1976 would require local agencies to conduct the activities cited in Government
Code Sections 3303(g) and 3304(b). Specifically, as noted in the attachment to
this letter, “Skelly” effectively requires that a permanent civil service employee
facing a proposed disciplinary action must, under the due process requirement of
the state and federal constitutions, be afforded specified procedural rights,
including notice of a proposed action, the reasons therefor, 2 copy of the charges
and_materials upon which the action is baged and the right to respond to those
charges, i.e. to have a hearing. Therefore the costs associated with conducting
administrative hearings and providing copies of transcripts or recordings of -
interrogations are required under case law, which predates the enactment of
Chapter 465/1976, and are not reimbursable by the State.

The Department of Finance is correct in citing “Skelly” as the basic law governing “due

process requirements that govern what both California state-and local governments must
follow prior to 2 final deprivation of property to a permanent employee. The “Skelly”
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case dealt with the dismissal of a State employee As correctly stated in the Department
_of Finance’s.declaration by Diana Alonzo, the court said:

“While some form of notice and hearing must precede a final-depravation of property to
meet due process, the time and content of the notice and the nature of the'hearing will
depend on the appropnate accommodation of the competing interests- involved.”

“Since preremoval safeguardsfor a permanent civil service employee must include, as a
minimum notice of the proposed action, the reasons therefor, a copy of the charges, and
materials upon which the action is based, and the right to respond, either orally or in"
writing, to the authority initially imposing the discipline, the California Civil Service Act,
which affords a permanent employee none of these prior procedural rights, violates due
process, even though a employee is entitled to a full evidentiary hearing ...”

The basic intent of the City’s test claim is to seek reimbursement of costs associated with
activities specifically afforded peace officers that go beyond what the court has set as
minimum reguirements for public emplovees. These are activities which the State put
in place for labor relations purposes, not to comply with the minimum due process -
requirements of “Skelly”. This is supported by the language in section 3301 of the act, in
which the Legislature stated that it “finds and declares that effective law enforcement
depends on the maintenance of stable employer-employee relations, between public safety
employees and their employers.” “In order to assure that stable relations are continued
throughout the state and to further assure that effective services are provided to all- people
of the state, it is necessary that this chapter be applicable to all public safety oﬁicers as
defined in this section, wherever situated with the State of California.” :

There are at least two areas in which the POBAR goes beyond “Skelly”. They are (1)
activities that are outside of discipline, and (2) additional requirements for disciplinary
actions. v

POBAR is substantially broader than Skelly, in that it covers matters beyond of what is
covered by Skelly . In addition to termination and discipline, it covers activities that are
normally related to employee relations, such as transfers for non-disciplinary reasons and
changes in status for non-disciplinary reasons. Typically these are areas where the
employee does not want to accept the change in his or her assignment.

POBAR, in some cases adds notice and hearing requirements prior to any disciplinary
action is taken (Skelly is limited to procedures after an action has occurred) and it also
expands the scope of what constitutes punitive action. POBAR defines punitive action as
_ any action which may lead to dismissal, demotion, suspension, reduction in salary, written
reprimand, or transfer for purposes of punishment. As such, a peace office is entitled to
an opportunity of administrative appeal for any reduction in salary resulting from an
administrative decision including loss of skill pay, pay grade, rank, or probationary rank,
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POBAR also affords peace officers additional procedural requirements in disciplinary
cases which go beyond the minimum requirements needed to comply with Skelly and those
granted to other public employees. One example is contained in section 3303 (g) which
states, “the complete interrogation of & public safety officer may be recorded.” “If & tape
recording is made of the interrogation, the public safety officer shall have access to the

+ tape if any ﬁ.lrther proceedmgs are contemplated or prior to any further mterrogatwn ata
subsequent time.” }

At this point, we believe the most productive way to resolve any differences of opinion on
what Skelly requires is to have a face to face meeting between the various interested
parties, At that meeting we can attempt to agree on what Skelly covers, what is

mandated by POBAR, and what are the differences. Once we conclude that exercise, we
can provide you with what we believe to be the additional requirements local agencies
must complete to comply with the state statutory scheme.

I certify under penalty of perjury that the facts set forth in the foregoing ar'e true and
correct of my own knowledge, except as to the matters therein stated as information or
belief and, a5 to those matters, I believe them to be true.

incerely,

Dee Contrereas
Director of Labor Relations
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DECLARATION OF SERVICE

I, Janice M. Beaman, do hereby declare under penalty of perjury as follows:
1. I am over the age of eighteen years old.

2 On December 9, 1996; I served the attached letter upon the following
individuals by first class mail.

League of California Cities
1400 K Street, Suite 400
Sacramento, CA 95814

Mr. Kirk G. Stewart, Executive Director
Commission oni State Mandate '
1414 X Street ,

Sacramento, CA 95814

Mr. Jim Apps '
Department of Finance
915 L Street, 8th Floor
Sacramento, CA 95814

Mr. Glenn Engle

Div. of Accountirig & Reporting
State Controller’s Office

3301 C Street, Room 501
Sacramento, CA 95816

Mr. Allan Burdick, Vice President
David M. Griffith & Assoc.
4320 Auburn Bivd., Suite 2000
Sacramento, CA 95841
I declare under penalty of perjury that fﬁe above is true and correct.

Signéd this Sth day of December, 1996, at Sacramerito, California. -

» ff»i-{,cm /é;/;mfw

Jakite M, Beaman ‘
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O o CITY OF SACR.AMENTQ : 921 10TH STREET

LABOR RELATIONS . ROOM 601
CALIFORNIA ' SACRAMENTO, CA
' . 95814-2711

September 5, 1887 PH 016-264.5424
FAX 916-264-8110
Paula Higashi

Executive Director

Commission on State Mandates

1300 | Street, Suite 950

Sacramento, CA 95814
RE: CSM-4489 Police Officer Bill of Rights
Dear Ms. Higashi,

The following information is submitted in order to clarify our earlier filed test claim and
pursuant to our meeting subsequent to that filing.

In POBR, beginning with Section 3303. Investigations and interrogations: conduct;
conditions: representation: reassignment, the section clearly indicates action which occurs
before any act which would trigger rights under Skelly. Eligible employees are covered by
this section even if discipline does not occur at some future date. As the entry paragraph
to that section states:

When any public safety officer is under investigation and subjected to
interrogation...that could lead to punitive action, the interrogation shall be conducted
under the following conditions. For the purposes of this chapter punitive action
means any action that may lead fo dismissal, demotion, suspension, reduction in
salary, written reprimand, or transfer for the purposes “of pumshment (emphasis
added) :

Clearly, the investigation and interrogation precede the punitive action listed by the
underlined “that may lead to." Additionally, rights under Skelly would not-be applicable to
a wetten reprimand or transfer. However, if a transfer from some type of special
assignment occurs such as SWAT, Field Training Officer, Motor Officer, or other
assignment such as Night Shift which pays a premium pay, the employer is required under
this section to prove that the fransfer was not made for the purposes of punishment. If an
employee asserts the transfer is a form of punishment, such assertion could lead to a
hearing otherwise not provided or available under Skelly Further, paragraph (a) of Section
3303 places further restrictions on an employer which increase costs to an employer.

1124



Ms. Paula Higashi

Commission on State Mandates
September 5, 1957

Page 2

Paragraph (a) places restrictions on whan an employee is interviewed. |t requires that an
employee be interviewed “at a reasonable hour, preferably at a:time when the public safety
officer is on duty, or during the normal waking hours for the public'safety officer... " Ifa
typical police department works three shifts, such as the Police Depariment for this City,
two-thirds of the pelice force work hours not consistent with the work hours of Investigators .
in the Internal Affairs section. Even in a smaller department without such a section, hours
conflict if command staff assigned to investigate work a shift different than the employee(s)
investigated. Payment of overtime occurs to the employee(s) investigated or those
performing the required investigation, or Is at least a potential risk to an employer for the
time an employee is interrogated pursuant to this-section. This section alone creates an
increase in costs to a public employer. :

The following are several examples of sﬁuatlons where employees are afforded rights
under POBR which, under Skelly wouid not apply: : .

1. . Interrogation or interview.
2. Reduction in salary for transfer from special “assignment where pay: is
decreased.

3. Written reprimand.

4, Transfer, even with no péy reduction, for the purposes of‘punishment.
5. Denial of promotion on grounds other than merit.

B.‘ Minor suspens}ons l(5 possibly 10 days, or less).

7. Release from probatnon |

In the above, costs would be assoc;ated with clerical and professional time to
schedule and provnde an administrative hearing or an lnterwew or interrogation.

Not covered by Skelly are the internal pieces of an interrogation or interview related to a
public safety officer in paragraphs (g), and.(I).of Section 3303, where costs can be
attached. These lnternal pieces occur even if the 1nvest|gatlon or interrogation does.not
result in discipline.

Purchase of taping equipment and additional blank tapes.

Additional professional time required in order to'accomplish taping. A clear
record of the interview or interrogation is necessary if further action occurs.
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Ms. Paula Higashi

Commission on State Mandates
September 5, 1997

Page 3 ‘

~ Clerical time invoived in transcribing the taped interview: or.interrogation,
providing a copy of the tape to the employee and to provide copies of any
notes, related reports and complaints pursuant to Section 3303.

Additional professional and clerical time in scheduling the interview if the
public safety officer asserts their right to representation which usually is not
immediately available.

in Section 3305, Comments adverse to interest: entry in personnel file or in other record:

opportunity to read and sign instrument; refusal to sign also carry additional requirements.
By statute, State and County employees have the ability in some fashion to respond to
adverse comments placed in their personnel file. Employees of a City do not share that
same statutory right. Sections 3305 and. 3308 place further requirements upon the
employer, and provide additional rights to the employee, again not available under Skelly.

Section 3305 provides to all covered public safety officers the right to first examine and
sign any comment adverse to his interest before being placed in his personnel or other file
used for personnel purposes. This requirement even goes beyond what is provided to
State and County employeaes. A supervisor cannot simply present an employee with an
adverse counseling memo and advise that it is being placed in the employee's personnel
file, which is what occurs with an employee not covered by POBR. The public safety
officer may also refuse to sign the adverse document; in which case that fact is noted on
the document and signed or initialed by such officer. ‘Section 3308 goes further into the.
response to such adverse comments.

Section 3306 provides a public safety officer the ability to file a written response to any
adverse comment. State and County employees, including those not covered by POBR
have a separate statutory right to respond to such comment or document. Except through
language in either personnel rules or agreed upon in a collective bargaining agreement,
both which can vary greatly, City employees not covered by POBR have no statutory right
to respond to such documents. All public safety officers, including those employed by a
City, have that right provided by this section of POBR. Although minimal, Sections 3305
and 3306 do have an |mpact in increased professional and clerical time.

Another significant difference between Skelly and POBR is in level of d|s<3|p[|ne which is
covered. As mentioned earlier, Skally would not apply in cases of transfers and letters of
reprimand. Case law related to Skelly weakens the protection in suspension cases (Civil
Service Assn. v. City and County of San Francisco, 22 Cal 3d 552) by allowing imposition
of “minor” suspensnons without procedural due process provided under Skelly. In the Civil
Service case, "minor’ was defined as five (5), possibly ten (10) days or less. Employers
who impose such suspensions without such pre-suspension hearings, must provide that
hearing under Section 3304 of POBR.
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Ms. Paula Higashi

Commission on State Mandates
September 5, 1987

Page 4

Section 3304, Lawful exercise of rights: insubordination: administrative appeal contains
additional language not covered by Skelly. Portions of punitive action defined in POBR are
covered by Skelly. 3304 (b) also includes “denial of promotion on grounds other than
merit.” This safeguard is another example where an administrative hearing required by

POBR results in increased costs in professional and clerical time. ‘

in the City of Sacramento, professional and clerical rates are estimated as follows:
Professional $41.00 to $94.00 per hour
Clerical $21.00 to $30.00 per hour

The rates vary due to level of clerical or professional employees assigned to particular -
tasks involved such as copying, transcribing, review before release of information, and
scheduling and providing and administrative -hearing. On average, the typical internal
affairs interview is approximately forty-five (45)minutes in length. Upon request, a copy of
the tape and transcription of an interview involves approximately four (4) hours of clerical
time and approximately thirty (30) minutes of professronal time. To provide a copy of the
notes, complaints, reports as stated in POBR in an average Internal Affairs file would
involve approximately two (2) hours of clerical time and approximately thirty (30) minutes
of professional time. Professional time in the above examples would most likely be at the
lower rate.’ The cost to provide an administrative hearing would be upwards to the greater
rate depending upon the rank of command staff or management present for the hearing.

We hope this clarifies for the Commission our position that POBR is substantially broader
than Skelly.

Should you have any guestions, do not hesitate to contact me.
Sincerely,

faund ] | et

Edward J. Takach
Labor Relations Officer
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RECEIVED
- COMMENTS TO DRAFT STAFF ANALYSIS AUG 0 6 1999
Dated July 6, 1999 _ COMMi S0 :
By CLAIMANT, CITY OF SACRAMENTO SSION ON
A o STATE MANDATES

Peace Officers Procedural Bill of Rights
- Government Code Sections 3300 through 3310

I, Dee Contreras, state:

That [ am the Director of Labor Relations for the City of Sacramenta, which position I have
held since November, 1995, From 1990 until November 1995, I was the senior labor relations
representative for the City of Sacramento. In these positions, my duties include negotiations with
unions pursuant to the Meyers-Milias-Brown Act, contract administration, processing grievances,
.discipline review for police and fire, as well as miscellaneous employees. Thus, I have been
personally responsible for the review of police discipline matters. In these positions, I have been
involved in all areas of management labor relations.

I have been involved in the labor relations area since 1980. I was a labor union
representative from August of 1980 until June of 1990, I represented employees in disciplinary
actions end hearings. I represented and defended the employees and unions in grievances. I
negotiated and reviewed civil service rules and their application. I was thus involved in all aspects
of labor relations from the union side for this period of time. '

From my substantial experience in representing botl labor and management, I am extremely '
familiar with both the Skelly process as well asthe Peace Officers Procedural Bill of Rights.

" That I have personal knowledge of the facts stated herem and if called upon to testlfy I
could do so competently.

That I have read the Draft Staff Analysis of the Commission on State Mandates® staff dated
*July 6, 1999, Giventhe complex nature of the issues presented by this test claim, the Commission’s
staff has done an admirable job. However, there are certain issues which the City of Sacramento
believes were not adequately addressed, or are not reflective of the reality of public sector labor
relations.

Preliminarily, it should be noted that the City of Sacramento agrees that those duties required
to be performed to satisfy the due process requirements of the United States’ and California
Constitutions pursuant to Skelly v. State Personnel Board (1975) 15 Cal.3d 194 are preexisting
constitutional requirements, and thus not a reimbursable mandate. It is those requirements which
exceed Skelly and are required by the Peace Officers Procedural Bill of Rights that form the
foundation for a reimbursable mandate.
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In order to better understand the difference between Skelly and the Peace Officers Procedural
Bill of Rights (heremafter referred to as "POBAR", a brief outline of the two different systems is
warranted.

1. General Description of Skelly and POBAR

. The requirenﬁents of Skelly were aptly described by Justice Sullivan in his opinion, as
follows: ‘ ' :

"...Itis clear that due process does not require the state to provide
the employee with a full trial-type evidentiary hearing prior to the

- initial taking of pumitive action. However, . . . due process does
mandate that the employee be accorded certaun procedural nghts
before the discipline becomes effective. As a minimum, these
preremoval safeguards must include notice of the proposed adtion, the
reasons therefore, a copy of the charges and materials upon which the
action is based, and the right to respond, either orelly or in writing, to
the authority initially imposing discipline." Skelly, supra at p. 215,
see Draft Staff Analysis at page 161.

. As the Draft Staff Analysis notes, these protections are TEquired to be given to permanent
civil service employees subject to dismissal, demotion, long term suspension and reduction in salary.
These protections are not afforded to short term suspensions, reclagsifications or reprimands. See,
Civil Service Assn. v. City and County of San Francisco (1978) 22 Cal.3d 552, 558-564; Schultzv.
Regents of University of California (1984) 160 Cal.App.3d 768, 775-787; Stanton v. City of West
Sacramento (1991) 226 Cal.App.3d 1438, 1441-1442. '

These protections are not afforded to employees who serve "at will", or at the pleasure of the
appointing authority; there must be a legitimate claim of entitlement to continued employment
before due process requires predisciplinary safeguards. See, Board of Regents of State Colleges v.
Roth(1972)408'U.S. 564, 577-578, 92 S.Ct. 2701, 2709-2710; Shoemakerv. County of Los Angeles
(1995) 37 Cal.App.4™ 618, 630-631; Hill v. California State University, San Diego (1987) 193
Cal.App.3d 1081, 1088, ,

Under Skelly’s progeny, there is also a "liberty" interest. This interest attaches when an
employee is dismissed or not hired and the employing agency "makes a ‘charge against him that
might seriously damage his standing and associations in the community,” such as a charge of
dishonesty or immorality, or would ‘impose [] on him a stigma or other disability that foreclosed his
freedom to take advantage of other employment opportunities.” [Citations omitted.] A person’s

! See more detailsd discussion infia concerning written reprimands,
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protected 1ntercs1:s are not mfrmged merely by defamatory statements for an mterest in reputatlon
aloné is not & constltutlonally protected liberty interést. [Citations omitted.] Rather, the liberty
interest is infringed only when the defamation is made in connection with the loss of & govemment
benefit, such as, in this case, employment. [Citations omitted, ]" Murdenv County ofSac; amento
(1984) 160 Cal App.3d 302, 308.

The purpose of a "liberty interest" hearing, which may occur after the dlsc1p11ne isto prov1de
a hearing to allow the person to clear his name. Murden, .S‘u_pl a at 310,

In contrast to the very basic requirements which are afforded by either a "property" or
"liberty" hearing, the requirements of POBAR are more stringent, both qualitatively and
quantitatively.

Government Code, Section 3303 speaks to the rights of peace officers subject to
"interrogation", and provides substantial safeguards. Section 3304 speaks to the rights of the peace
officer regarding procedural safeguards, including the right to a hearing, and statute of limitations

concerning how long the agency has to use acts as a basis for discipline. Those sectmns read as -

follows: .

3303, When any public safety ofﬁcer is under mvestlgauon .
and subjected to interrogation by his or her commanding officer, or
any other member of the employing public safety department, that
could lead to pumitive action, the interrogation shall be conducted
under the following conditions. For the purpose of this chapter,
punitive action mears any action that may lead to' dismissal,
demotion, suspension, reduction in salary, written reprimand, or
transfer for purposes of punishment. :

() The interrogation shall be conducted at a reasonable
hour, prcferably at a time when the public safety officer is on duty, or
during the normal waking hours for the public safety officer, unless

“the seriousness of the investigation requires otherwise. 'If the

~ interrogation does occur during off-duty time of the public safety
officer being interrogated, the public safety officer shall be

- compensated for any oﬂ‘-duty time in accordance with regular |
department procedures, and the public safety officer shall not be '
released from employment for any work missed.

(b) The public safety officer under mvcsuga’ﬂon shall be
informed prior to the intérrogation of the rank, name, and command
of the officer in charge of the interrogation, the interrogating officers,
and all other persons to be present during the interrogation. All
questions directed to the public safety officer under interrogation
shall be asked by and through no more than two interrogators at one
time.
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(c) The public safety officer under investigation shall be

informed of the nature of the investigation prior to any interrogation.

(d) The interrogating session shall be for a reasonable period

taling into consideration gravity and complexity of the issue being
investigated. The person under interrogation shall be allowed to

attend to his or her own personal physical necessities. '

(e) The public safety officer under interrogation shall not be °
subjected to offensive language or threatened with punitive action,
except that an. officer refusing to respond to questions or submit to
interrogations shall be informed that failure to answer questions
directly related to the-investigation or interrogation may result in-
punitive action.* No promise of reward shall be made as an
inducement to answering any question. The employer shall not cause
the public safety officer under interrogation to be subjected to visits
by the press or news media without his or her express consent nor
shall his or her home address or photograph be given to the press or
news media without his or her express consent.

(f) No statement made during interrogation by a public
safety officer under duress, coercion, or threat of punitive action shall
be admissible in any subseqguent civil proceeding. Tlus subdivision .
is subject to the following qualifications:

- (1) This subdivision shall not limit the use of statements
made by a public safety officer when the employing public safety
department is seeking civil sanctions against any public safety officer,
including disciplinary action brought under Section 19572,

~ (2) This subdivision shall not prevent the admissibility of
~ statements made by the public safety officer under interrogation in
any civil action, including admimistrative actions, brought by that -
public safety officer, or that officer's exclusive representative, arising
out of a disciplinary action.. .
(3) This subdivision shall not prevent statements made by
a public safety officer under interrogation from being used to impeach
the testimony of that officer after an in camera review to determine
- whether the statements serve to impeach the testimony of the officer.
(4) This subdivision shall not otherwise prevent the
admissibility of statements made by a public saféty officer under
interrogation if that officer subsequently is deceased.

(g) The complete interrogation of a public safety officer may
be recorded, If a tape recording is made of the interrogation, the
public safety officer shall have access to the-tape if any further
proceedings are contemplated or prior to any further interrogation at
a subsequent time, The public safety officer shall be entitled to a
transcribed copy of any notes made by a stenographer or to any

.
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reports or complaints made by investigators or other persons, except
those which are deemed by the investigating agency to be
confidential. No notes orireports that are deemed to be confidential
may be entered in the officer'’s personnel file. The public safety
officer being interrogated shall have the right to bring his or her own
recording device and record any and all aspects of the interrogation.

(h) If prior to or during the interrogation of a public safety
officer it is deemed that he or she may be charged with a criminal .
offense, he or she shall be immediately informed of his or her
constitutional rights.

(I) Upon the filing of a formal ertten statement of charges :
or whenever an interrogation focuses on matters that are likely to
result in punitive action against any public safety officer, that officer,
at his or her request, shall have the right to be represented by a
representative of his' or her choice who may be present at all times
during the interrogation. The representative shall not be a person
subject to the same investigation. The representative shall not be -
required to disclose, nor be subject to any punitive action for refusing
to disclose, any information received from the officer under
investigation for noncriminal matters. ,

This section shall not apply to any interrogation ofa public
safety officer in the normal course of duty, counseling, instruction, or
informal verbal admonishment by, or other routine or unplanned
contact with, a supervisor or any other public safety officer, nor shall
this section apply to an investigation concerned solely and directly
with aﬂeged criminal activities. :

- *(§) No pubMtc safety officer shall be loaned or temporarily
reassigned to a location or duty assignment if a sworn member of his
or her department would not normally be sent to that location or
‘would not normally be given that duty assignment under similar
circumstances. -

3304. (a) No public safety officer shall be subjected to
punitive action, or denied promotion, or be threatened with any such
treatment, because of the lawful exercise of the rights granted under
this chapter, or the exercise of any rights under eny existing
administrative grievance procedure. ‘

Nothing in this section shall preclude a head of an agency
from ordering a public safety officer to cooperate with other agencies
involved in criminal investigations. Ifan officer fails to comply with
such an order, the agency mey ofﬁcmlly charge him or her with
insubordination. ‘

(b) No punitive action, nor denial of promotion on grounds

5
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other than merit, shall be undertaken by any public agency. against
any public safety officer who has successfully completed the
probationary period that may be required by his or her. employing
agency without providing the public safety ofﬁcer with an
opportunity for administrative appeal.

(c) No chief of police may be removed by a public agency, or
appomtmg authority, without providing the chief of police with
written notice and the reason or reasons therefor and an opportumty
for administrative appeal.

For purposes of this subdivision, the removal of & chief of
police by & public agency or appointing authority, for the purpose of
implementing the goals or policies, or both, of the public agency or
eppointing authority, for reasons including, bit not limited to,
incompatibility of management styles or as a result of a change in
administration, shall be sufficient to constitute "reason or reasons."

Nothing in this subdivision shall be construed to create a
property interest, where one does not ex1st by rule or law, in the job
of Chief of Police.

(d) Exceptaspr owdedmﬂns subd1v131on and subdivision (g),
no punitive action, nor denial of promotion on .grounds other than
merit, shall be undertaken for any act, omission, or other allegation
of misconduct if the investigation, of the allegation is not completed
within one year of ‘the public agency's discovery by a person
authorized to initiate an investigation of the allegation of an aet,
omission, or other misconduct, This one-year limitation period shall
apply only if the act, omission, or other misconduct occurred on or
after Jannary 1, 1998. In the event that the public agency determines
that discipline may be taken, it shall complete its investigation and
notify the public safety officer of its proposed disciplinary action
within that year, except in any of the following circumstances:

(1) If the act; omission, or other allegation of misconduct is
also the subject of a criminal investigation or criminal prosecution,
the time during which the criminal investigation or criminal
prosecution is pending shall toll the one-year time period.

(2) If the public safety officer waives the one-year time period
in writing, the time period shall be tolled for the period of time
specified in the written waiver.

(3) If the investigation is a multijurisdictional investigation
that requires a reasonable extension for coordination of the involved
agencies.

(4) If the investigation involves more than one employee and
requues a reasonable extension.

(5) If the investigation involves an employee who is
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incapacitated or otherwise unavailable.

(6) If the investigation involves a matter in c1v1l 11t1gat10n
where the public safety officeris named as a party defendant, the one-
year time period shall be tolled while that civil action is pending.

(7) If the investigation involves a matter in criminal litigation
where the complainant is a criminal defendant, the one-year time
period shall be tolled during the period of that defendant's cnmmal
investigation and prosecution.

(8) If the investigation involves an allegation of workers'
compensation fraud on the part of the public safety officer.

(e) Where a predisciplinary. response or grievance procedure
is required or utilized, the time for this response or procedure shall
not be governed or limited by this chapter: '

(f) If, after investigation and any predisciplinary response or
procedure, the public agency decides to impose discipline, the public
agency shall notify the public safety officer in writing of its decision
to impose discipline, including the date that the discipline will be
imposed, within 30 days of its decision, except if the public sefety
officer is unavailable for discipline.

(g) Notwithstanding the one-year time period specified.in
subdivision (c), an investigation may be reopened against .a public
safety officer if both of the following circumstances exist:

(1) Significant new evidence:has been discovered that is:
likely to affect the outcome of the investigation.

(2) Ome of the following conditions exist:

(A) The evidence could not reasonably have been discovered
in the normal course of investigation without resorting to
extraordinaiy measures by the agency.,

- (B) The evidence resulted from the public safety ofﬁcer g

- predisciplinary response or procedure. .

(h) For those members listed in subdlvxsmn (a) of Section
830.2 of the Penal Code, the 30-day time period provided for in
subdivision () shall not commence with the service of a preliminary
notice of adverse action, should the public agency elect to provide the
public safety officer with such = notice. .

From a brief review of just the foregomg sections, 1t is clear that the interests protected
by POBAR far exceed the requirements of Skelly.

2. - Written Reprimands Are Not Subject to Skelly

The Draft Staff Analysis on page 11, and ’particularly in footnote 20 thereon, and
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thereafter, asserts that Stanton v, City of West Sacramento (1991) 226 Cal.App.3d 1438 stands for
the proposition that pursuant to Skelly, a permanent employee is entitled to a due process hearing
when presented with a written reprimand, Under thisrationale, any administrative hearing requested
on a written reprimand would not be & reimbursable element of this test claim. The City of
Sacramento respectfully disagrees with this conclusion, as Stanfon stends for the proposition that
Skelly specifically does not require any due process hearings in conjunction with a written
reprimand.

Stanton involved & permanent peace officer employed by the City of West Sacramento,
who received a written reprimand. The Memorandum of Understariding negotiated between the West
Sacramento Police Officers Association and the City of West Sacramento?, provided that written
reprimands issued by a supervisor were appealable to the Chief of Police; and further that those
written reprimands issued by the Chief of Police were appealable orily to the- Appointing Authority
or his or her designee. As Stanton’s written reprimand was issued by his supervisor, he appealed
to the Police Chief, who held a hearing at which Mr. Stanton was represented by counsél, and
presented evidence on his behalf, The Chief upheld the written reprimand and denied the appeal.

Not satisfied with the results of the appeal, Mr. Stanton filed a writ of mandate in superior
court alleging that he was entitled to an administrative appeal pursuant to the City’s personnel rules
and MOU. Mr. Stanton further argueéd that the appeal rights afford him under the MOU conflicted
with the due process rights guaranteed by Slcelly

Accordingly, when the matter was reviewed by the Appellate Court, the first issue
undertaken was whether the MOU conflicted with the due process rights enunciated in Skelly. The
court held that the guarantees of Skelly specifically do not apply to a written reprimand afforded a
permanent employee, and to that effect, the cowt stated as follows:

. As the City notes, no authority supports plaintiff’s underlying -
assertion that issuance of a written reprimand triggers the due process
safeguards outlined in Skelly. Courts have required adherence to
Skelly in cases in ‘which an employee is demoted (Ng v. State
Personnel Bd. (1977) 68 Cal.App.3d 600, 606 [137 Cal.Rptr. 387]);
suspended without pay (Civil Service Assn. v. City and County of
San Francisco (1978)22 Cal.3d 552, 558-560 [150 Cal.Rptr. 129,586
P.3d 162]); or dismissed (Chang v. City of Palos Verdes Estates
(1979) 98 Cal.App.3d 557, 563 [159 Cal.Rptr. 630]). We find no
authority mandating adherence to Skelly when a written reprimand is

* These Memoranda of Understanding are cémmonlyvreferrad to as "MOU"'s, end are authorized pursuant
to the Meyers-Milias-Brown Act, Government Code, Sections 3500 &t seg, See, Samta Clara County District
Attarney Investigators Association v. County of Santa Clara-(1975) 51 Cal.App.3d 255.
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issued.

"We see no justification for extending Skelly to situations involving
written reprimands. Demotion, suspension and dismissal all involve
depriving the public employee. of pay or benefits; a written
reprimand results in no such loss to the employee." Stanton, supra
at 1442; see also Draft Staff Analysis (July 6, 1999) atp. 311.

The case then goes on to find that the procedural details as outlined in the MOU comply
with the Peace Officers Bill of Rights, particularly Government Code, Section 3304(b).

Accordingly, there 'are no preexisting requirements for an administrative hearing to
satisfy the due process requiremerits of Skelly.for a written reprimand absent the Peace Officer’s Bill
of Rights. The City of Sacramento respectﬁ.llly requests that the Draft Staff A.nalys1s be amended
to 50 leﬂcct : : '

3. Transfer For Purposes -of Punis}imént

POBAR provides, in Government Code, Section 3304, that the employee subject to a
transfer "for purposes of punishment" is entitled to an administrative appeal. The issiie thus becomes
what is a transfer for purposes of punishment, versus transfers for other issues, such as for
management prerogative, to address staffing needs, or to compensate for a deficiency in
performance: In the world of labor relations, often what constitutes a punitive transfer is in the eye
of the employee. Accordingly, the City of Sacramento wishes the Commission to understand that
in the field of labor relations, peace officers will often request a full POBAR hearmg and procedire
on & transfer which is not acceptable to the officer in question.

An analysis of cases involving transfers will demonstrate that the law in this area is quite
clear: a transfer to punish for a deficiency in performance entitles the employee to a POBAR
hearing, whereas a transfer to compensate for a deficiency in performance is not punitive and does
not entitle one to a POBAR hearing. However, the difference is only noted by the court when an
employee contests the denial of a hearing. - :

In Heyengav. City of San Diego (1979) 94 Cal.App.3d 756, two officers were transferred
from the northern to the central division of the police department. While off duty, the officers had
become involved in a minor incident in a local pub. One of the officers was exonerated, and the
other’s investigation was pending when the transfer order was made. Both officers were denied an -
administrative hearing and filed suit for preliminary injunction to preclude their tra.nsfcrs until aftcl
a POBAR hearmg was held, contending that the transfers were punitive.

At the hearing, it was ascertained that the premise for the transfer by the department was
that the department knew of the off duty conduct, as well as other conduct, Although the department
viewed these officers as average with the potential for fiiture advancement, the department believed
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that a transfer to the central division would result in a more restricted geographical area with greater
supervisory support. The department denied that the transfers were for a punitive reason.

The court, in reviewing the facts, believed that the transfers were punitive because of the
officers’ off duty conduct: Based upon that factor, the appellate court ruled that the issuance of a
preliminary injunction to preclude the transfer pending & full POBAR hearing was appropriate: there
would be no harm to the city in delaying the transfer, whereas to disallow & pretransfer hearing
would be to divest the officers of any remedy at all. .

‘A totally different view of transfer was contained in Orange County Employees
Association, Inc. v. County of Orange (1988) 205 Cal.App.3d 1289. This case involved Vaughn
Roley, who was the division director of a probation facility for delinquent boys. After holding that

« position for 16 years, he was transferred to the post of director of juvenile court services. There was

no difference in his title or pay;. in fact, shortly after his transfer, he received a pay raise.

Mz, Roley contended that the purpose of the transfer was punitive. Prior to his transfer,
one of his subordinates complained that Roley’s subordinate had been sexually harassing.
Additionally, there were questions concerning Mr., Roley’s performance in the handling of certain
trailer rentals, the disposal of cooking grease along an access road and use of a facility by a boy’s
clubi This resulted in the chief probation officer questioning whether he had the right person in the
position in question. Accordingly, the chief probation officer transferred Mr. Roley.

Mr, Roley contended that the transfer was punitive, whereas the chief probation officer
contended it was not. Mr. Roley demanded, and was denied, a POBAR hearing, and this suit ensued.

The court spent much time analyzing the result of the transfer: there was no reduction
in pay or decrease in benefits; most directors were rotated through various positions although Mr.
Roley had spent more time in his position than most; no disciplinary action had been taken. The
court that it could find no cases where a transfer, unaccompanied by actions adverse to the officer,
were found to be punitive. In its discussion asto what constitutes a punitive transfer, the court spoke
as follows:

", .. Theflaw in'Roley’s argument is revealed in the first page of his
reply brief: ‘But Mr. Roley’s transfer was punitive, since it was
based on perceived deficient performance. Appellant assumes
transfers based. on performance deficiencies, whether perceived or-
real, are per se punitive. Deficiencies in performance are a fact of
life. Right hand hitters sit on the bench against certdin pitchers, some
professors write better than they lecture, some judges are more
temperamental- with criminal cases than others, The manager,
chancellor or presiding jurist must attempt to find the proper role for
his personnel. Switching Casey from shortstop to second base
because he can’t throw to first as fast as Jones is not in and of itself
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a punitive transfer.

"The trial judge weighed and considered this very issue when it
observed: ‘... . it appears to the court that there is a difference
between a transfer to punish for a deficiency in performance, versus
& transfer to compensate for a deficiency in performence. In other
words, if a person is deficient in performance and they are transferred
someplace else where that deficiency will not matter or is
compensated for by the new assignment, that is not necessarily
punitive. It can be just the opposite of punitive. ...”" Supra at 254;
See, Draft Staff Analysis, page 278. '

Thus, in considering what constitutes a transfer for purposes of punishment, it should be
noted that frequently what constitutes punishment is in the eyes of the employee. Accordingly, in
the finding of a mandate or subsequently in the preparanon of Parameters and Guidelines, the
foregoing should be kept in mind. :

4, Adverse Comments

POBAR goes far beyond Skelly when it comes to adverse comments. In that respect,
Government Code, section 3305 states as follows: »

No public safety ofﬁcer shall have any comment adverse to
his interest entered in his personnel file, or any other file used for any
personnel purposes by his employer, without the public safety officer
having first read and signed the instrument containing the adverse
comment indicating he is aware of such comment, except that such
entry may be made if after reading such instrument the public safety
officer refuses to sign it. Should & public safety officer refuse 1o sign,

that fact shall be noted on that document, and signed or initialed by
such officer.

Adverse comments include such things as a report by an independent Board of Police
Commissioners? and a Citizens Law Enforcement Review Board.*

The ri ght to comment on any adverse comments or written reprimands consists of more
than what one might think at ﬁlSt blush First of all there is a deterrmnatlon as to whether the

3 Hopson v. City of Los Angeles (1983) 139 Cal.App.3d 347,

4 Caloca v, Coum‘y of San Dxego D029663, Fourth Appellate District, June 9 1999, certified for
publication.
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-comment is, in fact, adverse. A comment or report which may be neutral in management’s view,
might well be adverse in the eyes of the employee. The employee must have time to examine the -
comment and have the ability to respond. The employee will utilize work time to examine the
comment and respond, and often responses are neither simple nor perfunctory. When the employee
comments, management then will review the comment, attach it to the adverse comment, and file
same with the employee’s personnel file. All of this time is work time. V

5. Tape Recording Of Interrogation And Documents Provided to Emplozee‘

The Draft Staff Analysis concludes that only in certain circumstances is the tape

“recording of an interrogation a reimbursable activity for the mandate in question, and states that no

documents provided to the employee are reimbursable, We believe that this is too narrow a reading
of the requirements of Skelly, and disregards the reality of labor relations,

As shown above, Government Code, Section 3303(g)® allows the interrogation of 2 peace
officer to be tape recorded. The section is silent as to whom may record the interrogation; and who-
may request that the session be recorded. In practice, the employee will almost always request to
record the interrogation, As the employee desires to record same, the employer is faced with the
requirement of also tape recording the interrogation in order to assure that the employee’s tape is not:
edited, redacted, or changed in any manner, and to have a verbatim record of the proceedings.
Furthermore, should the employer wish to interrogate the employee for a second time, the employee
must be provided with a transcription of the prior interrogation, thus necessitating the use of a
transcription service. Frequently, due to the nature of the matter at hand, expedited transcripts are
necessary. : : :

The Draft-Staff Analysis opines that the due process clause requires employers to provide
all materials upon which the disciplinary action is-based, including the tape recording of the
interrogation when a permanent employee is dismissed, demoted, suspended, receives a reduction
in pay or a written reprimand®; or a probationary or at-will employee is dismissed and the
employee’s reputation and ability to obtain future employment is hmmed by the dlsnussal (See,
Draft Staff Analysm page 17.) :

$ It should be noted, that as originally enacted, the provision for tape recording was found in Government
Code, Section 3303(f), as enacted in Chapter 465, Statutes of 1976, and stated, in pertinent part: "The complste
interrogation of a public safsty officer shall be recorded where practical. If-a tape recording is made of the
interrogation, the public sefety officer shall have access tot he tape if further proceedings ars contemplated or
prior to any further interrogation at a subsequent time. , . ." This section was amended by Chapter 775, Statutes
of 1978, to make the tape recording optional, '

¢ See digoussion in part 2 above, wherein the City of Sacramento contends that written reprimands are not
subject to Skelly, and thus steps required to be taken concemmg written reprimands pursuant to POBAR
constitutel A reimbursable mandate,
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. However, due process does not require that ell materials upon which the foregoing
disciplinary action ig based be provided to the employee. All Skelly requires is "notice of the
proposed action, the reasons therefore, a copy of the charges and materials upon which the action
is based, and the right to respond, .either orally or in writing, to the authority initially imposing
discipline." Skelly at 215, It does not require that all documents which bear upon the discipline be
- turned over to the employee, It further specifically does not "require the state to provide the

employee with-a full trial-type evidentiary hearing prior to the initial taking of punitive action."
Skelly at 215, See, Draft Staff Analysis at 161. A

At the outset, it should be noted that other than those employees covered by POBAR, no
other employee has the right to tape record an interrogation. The Commission’s staff has not pointed
to any authority which provide the right to such employees, nor has any such authority been found.

Secondly, it must be noted that the employee who is protected by POBAR is not entitled to
"discovery", a legal term denoting the ability to obtain written and oral evidence, including
depositions and other materials from the other party prior to hearing, See, Holmes v. Hallinan
(1998) 68 Cal.App.4% 1523, 1534; Pasadena Police Oﬁ‘icersAssoczatzon v. City of Pasadena (1990)
51 Cal.3d 564, 578- 580

Lastly, although Skelly requires that copies of the charges and other materials must be
afforded, this does not include all investigative materials assembled by the department in the course
of determining whether or not discipline is warranted. By finding that any subsequent tape recording
isnot a reimbursable mandate because same is required to be turned over under Skelly unnecessarily
expands the category of "materials" required to be provided in order to afford due process. Instead
of notice of the proposed action, & copy of the charges and related materials, the staff would have
all investigative materials required to be turned over to the employee in question. This is not
' required by Slcelly and results in the unwarranted expansion of its due process requirements,

- As a matter of practice, as long as POBAR has been law, copies of all materials have been
provided to the employee at the time of the Skelly notice, so that same can be used if the employee
requests a POBAR hearing.

6. . Conclusion

In conclusion, the-City of Sacra.ménto would first like to thenk the Commission’s staff
for the work devoted to its Draft Staff Analysis. For one not accustomed to dcahng in labor
relations, the issues raised by this test claim can be daunting.

The impact of POBAR has gone beyond the giving of rights: it has created additional
responsibilities for employer. There are a‘myriad of situations in which it can be invoked, which
require the employer to either increase its level of activity, or risk being impacted by an employee
or union through court actions, in their attempt to expand its coverage. Erhiployee organizations are
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sophisticated, and work diligently to expand the coverage of POBAR, either through court
interpretations of the statutory scheme, or through legislative amendments. This necessitates that
employers keep up to date on this fast changing area of the law. When that happens, employers have
to review their policies and frequently expand the activities based on court decisions. If in
application POBAR. accomplished what it seeks to do on its face, it would be simple in its
application. However, the legislation is more invidious and has created responsibilities for
employers that have yet to be defined.

POBAR additionally has created areas of dispute and concern that don’t exist for non-
POBAR, miscellaneous employees. Just for example, there is a substantial difference in application
between an administrative hearing and a due process review.

Something else which should be mentioned is the fact that POBAR is applicable to "at will"
employees, which generally is applicable to management ranks and police chiefs. This has resulted
in substantial effort in addressing management employees, who in no other area have the rights given
to POBAR covered employees.

I intend to be present at the Commission’s hearing of August 26, 1999, and will be happy to
address any issues or questions about the practical application of this law.

I declare under penalty of perjury that the foregoing is true and correct, and that this
declaration is executed this 6" day of August, 1999 at Sacramento, California.

%Wg

Dee Contreras
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The Citizens Law Enforcement Review Board (CLERB) reviewed
citizen complaints and issued findings of serious misconduct
against Sheriff Deputies Victor Caloca, Ronald Cuevas, Rick

Simica, and William Smith (collectively Deputies). Deputies
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together with the San Diego County Deputy Sheriffs Associdtion
(Sheriffs Association) brought'a-petition‘for writ of mandéte to
compel San Diego County (County) and San‘Diego County Civil
’Service Commission (Civil Bervice Commission) to conduct liberty
interest hearings or alternatiﬁely an'administrative appeal of
CLERB’s findings pursuant te the Public Safety OffiCers.
Procedural Bill of Rights Act (GOV.-dOdEf § 3300 et seq.). The
trial court denied the petition, finding (1) Dgputies are not
entitled to liberty interest hearings because they had faiied to
show a present deprivation of liberty interests, and (2) Deputies
are not entitled to an administrative appeal becausé thej failed
t& show punitive'action. |
Deputiles and Sheriffs Association appeal. We determine the

trial court properly ruled Deputies are not entitled to liberty
interest ﬁearings since Deputies failed to show deprivation of a.
coﬁstitutionally protected liberty interest. However, we hold
CLERB’S findings of misconduct by Deputies constitute punitive
action aéainst them within the meaning of Government Code
sections 3303 and 3304, subdivision (b). Therefore they are
entitled to an édministrative appeal pursuant to theAPublic
Safety Officers Procedural Bill of Rights Agt. Accordingly, we

raverse.
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FACTUAL AND PROCEDURAL BACKGROUND

1,  CLERB -- General Enactment and Purpose

in 1990} County votérs amended their charter to require
County board of supervisors to establish CLERB. (S.D. Co.
Charter, § 606.) Pﬁrsuant to the charter- amendment, thg board of.
supervisors enacted County of San Diego Ordinance No. 7BB0
(N.S.), adding Article XVIII (entitled “Citizéns Law Enforcement
Review Board”) to the County’s administrative code. “[CLERB is
established] . « . to advise the Board of Supervigors, the
Sheriff and the Chief Probation Offiqer on matters.reléted to the
handling of citizen complaints which charge peace officers and
custodial‘officers employed by the County in the Sheriff’s
Department or the Probation Department with misconduct arising
out of the performance of their duties. tCLERB] is also
established to receive and investigate specified citizen .
complaints and investigate deaths arising out of or in connection
with .activities of:peace officers . . . .” (8.D. Co. Admin.
Code, § 340.) |

CLERB makes (1) findings of misconduct and récommendations
for impositioﬁ of discipline against individual deputies and also
(2) recommendations for changes in policies and procedures of the
Sheriff’s Department. (8.D. Co. Admin. Code, § 340.9, subds. {(c)
& (£).) However, “[i]lt is the purpose and intent of the Board of
Supervisors in constituting [CLERB] that [CLERB] will be adﬁisory

only and shall not have any authority to manage or operate the
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Sheriff’s Department or thé Pfobation_Department or direct the
activities of any County officers or employees in the Sheriff’s
Department . . . . fCLERB] shall not decide policies or impose
discipline against officers or employees of ‘the County‘in the
Sﬁeriff’s Department or the Probation Department.” _(SfD. Co.
Admin. Code, § 340.)

CLERB consists of 11 review board members and a small staff

including an executive officer and a special investigator, (8.D.

Co. Admin. Code, §:340.2; CLERB Rules & Regs.,l §§ 3.1 & 3.9.)
CLERB’ s review board members are County residents éppoiﬁted by
the board of supervisors. (8.D. Co. Admin. Code, § 340.3.) -They
serve.three—yeﬁr terms, and may not,be.appointed'for more than
two consecutive terms.‘ (S.D. Co. Admin. Code, § 340.4.) CLERB' s
review board members are not compensated, serve at the pleasure
of the board of supervisors, and may be~r§moved at any time.
(8.D. Co. Admin. cade,4§§ 340.5, 340.8.) |

2. CLERB Procedures for Investigating and Making Findings
on Citizen Complaints

The County administrative code authorizes CLERB to prepare
and adopt rules and regulations for the conduct of its business,
subject to approval by the board of supervisors. (S§.D. Co.

Admin. Code, § 340.7, subd. (b).)

1 'All references to CLERB Rules and Regulations are to those
adopted on March 9, 1992, as revised in April 1994, '
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These -rules and regulatibns proVide for processing and
investigating cifizen-complaints.‘ CLERB tfansmits coéies of all
citizen compiaints received to the Sheriff or Chief Probation‘
Officer, as apprbpriate. (CLERB Rules & Regs., § 9.1.) CLERB' s
‘executive officer and staff initially screen.the complaints,
classifying them as apprbpriate for investigation, deferral, or-
SUhmary dismissal. (CLERBlRules & Regs., § 9.2(a).) CLERB' s
entire review-board must review and approve the classification
before “significant further action” is taken on any complaint.
(CLERB Rules & Regs., § 9.2(b).)

In cases where a complaint is approved as app;opriate for’
investigation, CLERB’s investigator typically: (1) interviews the
complainant, théfaggriéved party, each subject officer, and
witnesses; (2) examines the scene of the incident; and (3) views
and analyzes physical evidence associated with the incident.
(CLERE Rules & Regs., § 9.3(a).) The investiga{tor attempts to
secure written statements under oath from all participants and
witnesses to the alleged incident. (CLERB Rﬁleé & Regs.,

§ 9.3(c).)

The investigator preparés a written repoft, which iacludes a
summary of the investigation'along with the information and
evidence disclosed by the investigation. (CLERB Rules & Regs.,
§ 8.4.) Tﬁe report aléo contains a procedﬁral‘recommendation by
the execufive officer to the review board az to whether the case

is appropriate for disposition at that time or should be referred
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to a thrée—member panel for an’investigative hearing. (CLERB
Rules & Regs., § 98.4.)

The investigative report is submitted to CLERB’s
chairperson, Wwho may attach his or her own recommendation.

(CLERB Rules & Regs., § 9.4.) The report is then submitted tb
the entire CLERB board. (CLERB Rules & Regs., § 9.4.) The
chairperson provides the complainants, aggrieved party, and each
subject officer with: (lj written notice that the complaint will
.be considered by CLERE; (2) any recommendations on summary
disposition«or prbcedural matters;v(B) a copy of the
investigatrve report and summary, along with notification that
all statements, records, reports, exhibits, and 6ther file
evidence are available on request, except where disclosure is
prohibitedﬁby law; (4) written notice the parties may consult an
attorney i1f desired who may reﬁresent them at any hearings; and
(5) a copy of CLERBE Rules and Regulations. (CLERB Rules & Regs.,
§ 9.8.)

The cqmplainant, subject oificer, CLERB’S executi&e'officer,
or any member‘of CLERB’ s ll-member board may request an.
investigative hearing for some or‘all,of the allegations of the
vcomplaint. (CLERB Rules & Regs., § 10.1.) However, CLERB Rules
and Regulations make no provision as to theAeffect of such a
request. |

CLERB's entire review board decides whether (1) an

investigative hearing should be held, or (2) the entire review
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board should review and determine the cbmplaint based on the
investigatiye report and the evidence in the investigative file
without a hearing. (CLERB Rules & Regs.;, § 9.5,) M
ihvestigative hearing may be deemed necessary where: (1) there
has been an undue lapse of time since the incident; (2) there is
additional evidence not disclosed by the investigative report;
(3) there is reason to question the findings and conclusion of
.tﬁe investigative report; (4) a hearing would advance public
confidence in CLERB’s citizen complaint process; or (5)'pérsonal
appearance b? the parties would faqilitaté'CLERB’s fact-finding
proceSs. (CLERB Rules & Regs., §’10.2.)

Iﬂ cases whefe the CLERB board decides to review and
determiﬁe a cilitizen complaint based on the investigative repoft
and file evidence without an investigative hearing, the entire
CLERB board deliberates and prepares a final report which
contains findingé of fact and overall conclusions as to each
allegation of misconduct. (CLERB Rules & Regs., §§ 9.6, 16.6.)
I1f CLERB determines the allegations are proven by.a‘preponderance
of the evidence, it sustains findings of miscohduct against the
subject officef; (CLERB Rules & Regs., §§ 2.6, 14.8%8.)

.Ihe final report adopted by CLERB is forwarded to the board
"of éupervisors, the sheriff or chief'probation'officer, the
complainants, and each subject officer. (CLERE Rules & Regs.,

§ 16.8.) The cémplainants or subject officers may request the

final report be re-opened and reconsidered by CLERB if previously
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unknown evidence is discovered that was not available to CLERB
and theré is a “reasonable likelihood” the new evidence will
alter the final report’'s findings and conclusions. (CLERB Rules
&'Regs;; § 16.9.) Additionally,. the board gf supervisors or
CLERB itself upon its own initiative méy re-open a final report
when reconsideration is iﬁ the public interest. (CLERB Rules &
Regs., § 16.9.)
3. CLERB's Reports Against Deputies

Here CLERB sustained findings of misconduct against each of
the four appellants arising from three separate incidents.
CLERB's findingsvwere based on investigative reports; no hearinés_
were conducted.

On May 9, 1895, CLERB issued its report concerning
allegations of misconduct against five officers arising from the

Fébfuary 1992 shooting of Paul Reynolds by Deputy Jeffrey

Jackson.2 CLERB sustained an allegation of misconduct against
Deputy Caloca, finding he “committed an act of misconduct when he
iﬁproperly investigated the Reynolds homicide by asking Deputy
Jackson . leading questions . . . .” CLERB found Deputy Caloca
asked Deputy Jackson queétions that suggested answers creating
the legal foundation for justifiéble use of force. |

On December 12, ;995, CLERB issﬁed its report concerning the

December 1991 shooting death of Esguiel Tinajero-Vasgquez

z Of those five, only Députy Caloca is a party to this
proceeding.
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(Tinajero) by Deputy Smith and the investigation of theAincident
by Deputy Simica. CLERB sustained two findings of misconduct
against Deputy Smith, finding (1) his attempt to stop and detain
Tinajero was without feasonable‘cause or legal authority and (25
his use of lethal force was éxceésivé. CLERB sustained one
finding of misconduct against Deputy Simica, finding his
narrétive description, diagram, and fepért of the crime écene
were misleading and incompléte.

On May 14, 1936, CLERB issued its report concerning thé‘
Octobe; i994 detention of Robert Thompson and Dennis Webb by
California Fish and Game Officer Lieutenant‘Turnér, which
occﬁrred in Deputy Cuevas's presence. CLERB sustained three
findings of misconduct: - (1) Deputy Cuevas acted in-a manner
inconsistent with the Shériff’s Department’s missibn and ethics
by refusing to prevent Lieutenant Turner from c&ndhcting an
illegal detainment of Thompson and Webb; (2) Deputy Cuevas failed
to safeguard Thompson;3 and (3) Deputy CueVas’é report contained

false or misleading information.

3 Thompson alleged he was ordered by Lieutenant Turner to
remove his clothes and then stand in his underwear and socks for
more than an hour outside a mountain campground in October.
Thompson felt the effects of elevation and low temperature, and
was visibly shaking; moreover, there were civilians present and
Thompson felt embarrassed. Thompson had no other clothing, but
the officers left him after nightfall at a 3,700-foot elevation
dressed only in a tee shirt, underwear, and socks. Deputy
Cuevas has denied the allegations.
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In its reports agqinst Deputies, CLERB made general

recommendations for policy‘chénges to the Sheriff’s Department.4
Althoﬁgh CLERB-sustained findihgs.of serious misconduct against -
Deputies, the final reports were silent as to recommendations of
_discipline. CLERB' s reports'indiCaté none of the Deputies
responded»ta its investigator’s ﬁequgst for a statement or
interview. > |
The San Diego Sheriff’s Department investigated the same

incidents giving rise fo CLERB's reports, and found no misconduct
by'any of the Deputies.
4, | Proceediﬁgs Subsequent to CLERB's Findings

'In Juhe 1995; counsel for Deputies wrote letters to the
Civil S&rvice dommiééion, requesting it hold liberty interest
heariﬁgs or'alterﬁétively administrative appeals to allow
Deputies aniopportunity to challenge CLERﬁ’s findings. Ciwvil
Service Commission denied Deputies’ requests.

' Deputies and Sheriffs Association'filed a petition in'
supefior court seeking a writ of mandate to compel County and

Civil Service Commission to cohduct:'(l).liberty interest

4 In its report against Deputies Smith and Simica, CLERE
recommended the district attorney’'s office reopen its
investigation of Tinajero’s death.

5 There is nothing in CLERB’s reports suggesting any of the
Deputies requested a hearing pursuant to CLERB Rules and
Regulations, section 10.1, nor reconsideration of the final
report pursuant to section 16.9.
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hgarings to allow Deputies to clear théir names of CLERB's
findings, or alternéti&ely (2) administrative appeals pursuant to
the Public Safety Officers Procedural Bill of Rights Act on the
ground that CLERB'Ss fiﬁdings of misconduct constitute punitive
action. .

In support of their petition, Deputies submitted the
declaration of Assistant Sheriff Thomas Zoll, who is in charge of
the Human Resource Service Bureau for the Sheriff’s Department.
Zoll Stated his departmeﬁt when considering a deputy for
advancement “may consider‘findings and evaluations from other
.éredible agencies or boards,” including “credible reports or
findings from such sources as . . . a citizens review board.”
Further, Zoll stated negative findings that a deputy‘committed an
act oflmiscbnduct “published by. a cfedible source . . .. would be
given consideration in personnel decisions, and may‘have'an
adverse impact on the career of the deputy . . . [e]lven though
the [Sheriff’sJ department may have investigated the matter and
reached a different conclusion . . . |

The tfial court denied Depufiesi petition, finding (1)
Deputies are nét entitled to liberty interest hearings as tﬁey.
failed.to show é'present deprivation of liberty interests, and
- (2) Deputies are not‘entified to administrative appeals as they

failed to show punitive action.
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DISCUSSION

“In reviewing the trial court's ruling on a writ of mandate
(Code Civ. Proc., § 1085), the appellate court ié.ordinarily
confinedwto an inquify as to whether the findings and judgment of
the trial court are supported by substantial evidence.
[Citation.] HOWever; the appeliate‘court may make its own
determination when the case involves resolution of guestions of
law where the facts are undisputed. [Citatio#.]” (Saathoff v.
City of San Diego (1995) 35 Cal.App.4th 6§ﬁ, 700,) The facts in -
this case, insofar as they Concern the effect of CLERB's findings
against Deputiés, are undisputed.®

I. Liberty Interest ﬁearings

Deputies contend CLERB’S findings of serious misconduct have
caused them to suffer harm amounting"to.afdeprivation‘of their
Fourteenth Amendment liberty. interésts in their respective
careers. ,Deputies’allege CLERB’s findings deprive them from
“mov;ng and advancing within the law enforcement profession.”
Therefore, Deputies claim entitlement to liberty interest
hearings to clear their:names.

"1 The requirements:of procedurél due process apply only to
the deprivation of interests encompassed by the Fourteenth
Amendment'’s protection of liberty and property. When»pfotected

interesté are implicated, the right’to some kind of prior hearing

6 Réspondentsﬁsﬁbﬁiﬁﬁed no evidence which either contradicts
or opposes Zoll's declaration.
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is paramount.' [Citation.] :Thus application of this principle
requires a twb-étep‘ahalysisi:] 'We must first,aék whether'the
asserted individual interests are.encompassed within the
" Fourteenth Amendment’s protectiocn of "life, liberty or property":
if protected'interests.are implicéted, we must fhen decide what
procedures constitute “due process ‘of law."' [Citation.]"
(Murden v. County of Sacramento (1984) 166:Cal.App.3d 302, 307
(Murden) . ) |
" We have previously,obsefved‘“[i]t is well established Vial

person’s protected interests are not infringed merely by
defamétory statements, for an interest in reputatioﬁ alone is not
a constitutionally proteqted'liberty‘interest. [Citation;] |
Rather, the iiberty interest is inf;inged only when the
defamation is made in connection with the loss of‘avgovernment'.
benefit, such as . .. . emblqymgnt.~ [citations.]’5 (Haight v.
City of San Diego (1991) 228-Cal.App.3d 413, 418, italics added,
quoting Murden, supra, 160 Cal.App.3d at p. 308.)

Even serious damaée to reputation alone is insufficient to
constitute deprivation of =z constitutioﬁally protectéd liberty or
property interesﬁ - the action by the government égency must be
made in cbnneétion with or result in harm to a governmeht‘
benefit. (See,'e.g.;'Paul v. Davis (1976) 424.U,8. 693, 701,
709=710 [police chief's distribution of flyer listing an
individual as “active shoplifter” nét a deprivation of liberty or

property interest because damage tofreputation alone not
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sufficient to support a claim based thloss of constitutionally
protected intérest]} Siegert v. Gilley (1991) 5068 U.S. 226, 232-
233 [allegedly defamatory .statements made by individual’s formér
government employer, not incident to the individual’s termination
from former employer but resulting in loss of a subsequent
position with a different employer, insufficient to state a claim
for loss of iiberfy interest againsﬁ former empioyer}).

Deputies do not claim, nor is there'any evidence in the
record on appeal of actual and présent impairment to Deputies’
positions with the Sheriff’s Department -- e.g., there is no
claim of demotion, termination, or reduction in salary}.
Moreover, Deputieé'admit that the Sheriff’s Department
investigated Deputies for the same incidents which concerned
CLERB’ 5 reports and found nd misconduct or violation of any
Sheriff’s Department rules by Deputies.

Instead, Deputies contend CLERB's findings of misconduct
deprive them of their liberty interest in “moving«ahd advancing
within the law enforcementAprofession.” Deputies argue CLERB's
findings “effectively preclude [Deputies] from advancing.within
the ranks of their current employer, ﬁhe San Diego County
Sheriff’s Department, and from gaining employment with other law
enforcement agencies,” |

In éupport~df Deputies' petition for writ of mandate and
their contention CLERB’s findings effectively “handcuff” thenm .

into their current positions, Deputies relied exclusively on the
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Zoll declaration. As noted, Zoll declared the Sheriff’s
Department when making personnel decisions would consider reports
by credible sourcesfincluding citizen-complaint boards, and in
cases where a credible source has found misconduct by officers
similar to that found by CLERB against Deputies, such -findings
“may have an adverse impact” on Deputies’ careers. Zoll did not
state that the_Sheriff’s Department or any other potential
empléyer.has considered CLERB’'s reports in méking personnel -
decisions or that CLERB's repo;ts have caused present loss or
harm to Deputies’ positions.

Deputies' assertion that CLERB’s findings would effectivély
iock them into their current positions at most amounts to
allegations and evidence of damage fo Deputies’ professional
reputations, which may result in future harm such as denial of a
promotion. However, damage to reputation alone, even business or
professional reputation,‘is insﬁfficient to show depfivation‘of a
constitutionally protected liberty or property ihterest. l(See'
Higginﬁotham v..King (1987) 54 Cal.App.4th 1040, 1046-1047
[allegedly defamatory statement by a narcotics off;cer that a
surgeon had been cultivating-mafijuana thereby damaging surgeon’s
business reputation and medical practice not sufficient to |
constitute deprivation of constitutionally protected liberty or
property interests since a person’s interest in his reputation is
neither liberty or property for purposes of the Due Process

Clause].)
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Although it is clear CLERB's findings of serious misconduct
stigmatize Deputies and may well impact their law enforcement
careers‘in the future, we must focug on the absence of. evidence
in the record showing CLERB’s allegedly false findings of
misconduct were made in connection with 6r have resulted in the
1055 of a government benéfit. The law‘requires tﬁere not only be
government action but a;so the losé of a government benefit.
(Haight v. City of San Diego, supra, 228 Cal.App.3d at p. 418;
Murden, supra, 160 Cal.App.3d at p. 3oé.) Because the record on
appeal contains no evidence of an actual loss of a government
benefit suffered in connection with CLERB’s report, the trial
court correctly concluded Deputies were not entitled to liberty
interest hearings.7

II. - Administrative Appeals
" Deputies assert there is undisputed evidence in the record
on appeal showing CLERB' & findings of misconduct against them
constitute punitive action, thereby éﬁtitlingfthem'to

administrative appeals pursuant to the Public Safety Officers

Procedural Bill of Rights Act (Gov. Code, § 3300 et seq.). We
agree.'
7 Since Deputies have not shown deprivation'of a protected

liberty interest, we do not reach Deputies' contention CLERB's
procedures for investigating and making findings on citizen
complaints are inadequate and thus violate their due process
rights.
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“[Tlhe Public Safety Officers Procedural Bill of Rights Act
provides a catalegue of basic rights and protections whicﬁ'must.
be afforded all peace officers by the public entities which
employ them. [Citation.])” (Binkley v. City of Long Beach (1993)
16 Cal.App.4th'17915’, 1805, fn. omitted.)

One sﬁch basic protection is that the employing'public
entity must provide public safety~officers the right to an
administrative apbeal of punitive actions.B® “wo pupiti#e action,
nor denial of promotion on grounds other than merit, shall be
undertaken by aqy_public agency . . . without providing the
public safety officer with an opportunity for administratiVe
appeal.”» (Gov. Code, § 3304, subd. (b), italics added.) For
purposes of the‘Public Safety Officers Procedural Bill of Rights
Act, punitive action is “any action that may lead to dismissal;
demotion, suspensien, reduction in salary, written reprimaﬁd, or
transfer for purposes of punishment.” (Gev. Code, § 3303,
italics added.)9

20ll, head of the Sheriff’s Department Human Resource

Services Bureau, opined the department’s promotion process is

B “Public safety officers” refers to peace officers, and there
is no disagreement that Deputies fall within this category. (See
Howitt v. County of Imperial (1989) 210 Cal.App.3d 312, 314, fn.
3.) ‘ '

9 The term "publlc agency" is not defined. The parties do not
railse thls issue nor do they suggest CLERB is not a "public
agency.
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extremely competitive, and a2 single blemish on a deputY’s Career
can prevent him or her from advancing in the department. He also
said a report published by a "credible source," éﬁstaining
findings of misconduct of a similar nature and severity as those
CLERB made agaihst‘Deputies, would be given consideration in
personﬁel decisions and could have an "adverse impact” on an
officer’s career. 7Zoll added that even though the Sheriff’s
bepartmeﬁt may have investigated an incident and reached a
different conclusion, the.existence of é credible report
sustaining this type of misconduct would be considered.

"Respondents presented no evidence in opposition‘to Z2oll’s
declaration. They instead contended that Zoll's declaration does
not éhow the CLEEB.findings will lead to a "punitive action" |
because Zoll does not specifically state that the parficular
CLERE reports at issue are "credible."

Respondents read Zoll's declaration too narrowly. Zoll
stétes that Sheriff Department personnel decisioﬁs are made on
‘the basis of the department's éwn findings and evaluations and on
evaluations of other credible agencies, such as a citizens review
board. 7Zoll further said that a report Published by akcredible
source asserting tﬁe type of misconduct findings that were made
against Deputies would be given consideration in personnel
decisions and could have an adverse impact on this decision.

From these statements, we must necessarily infer that the

Sheriff's Department will consider the specific CLERB reports in

18
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making personnel decisions pertaining to the Deputies‘and that
this consider;fignhﬁay lead to an adverse personnel action as
defined in Government Code section 3303.

- Respondents maintain that the Sheriff's Departmenf would not
 consider the CLERB reports because the reports contain
conclusions inconsistent with the Dgpartment!s own.findings'and
conclusions;  In asserting this arguﬁent, respondents fail to
recognize CLERB's role in the local gove;nmental structure.and
ité mandated relationship with the Sheriff's Department.

The members of CLERB’s review board are county officers
(Dibh vl..County of San Diego (1994) 8 Cal.4th 1200, pp. 1212-
1213), appointed by the Board of supervisors to serve three-year
_terms. (5.D. Co. Admin. Code, §§ 340;4—340.5.)- “The members of
‘the CLERB are delegated the duty to hold hearings, administer
oaths and issue subpoenas, all in ordei tﬁ investigate, on behalf
of the board of supervisors, complaints about the official
conduct of employées of the county sheriff’s and probation
departments.” (Dibb v. County of San Diego, supra, B Cal.4th at
p. 1212.) - | |

In ligﬁt of these funcfions, it would be imp:oper'to
conclude that a law enforcement agency will fail to_cohsider
reports by a citizens review board -- formed pursuant to a county
-charter amendment whose members are public officers appointed by
and reporting to the board of éupervisors. Although CLERB may

reach conclusions different from the Sheriff's Department's
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175 Cal.App.3d 423, 428; see also Binkley v. City of;Long Beach,

supra, 16‘Cal.App.4th 2t pp. 1806-1807.)10
DISPOSITION
Judgment is reversed. The trial court is directed tdyissue
a writ of mandate directing‘thé Civil Servﬁce‘Commigsion to
conduct an administrative hearing under Governmeﬁt Code.Séction
3304, subdivision (b). Respondents fo bear costs on appeal.

CERTIFIED FOR PUBLICATION

HALLER, J.

* WE CONCUR.:

HUFRMAN, Acting T.J.

NARES, J.

10 The parties do not contest that the Civil Service Commission
is the appropriate body to hear administrative appeals brought
pursuant to Government Code section 3304, subdivision (b).
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DECLARATION OF SERVICE

State of California
County of Sacramento

I am at all times herein mentioned, over the age of eighteen years, and not a party
to nor interested in the within matter. I am employed by DMG-MAXIMUS, INC. My
business address is 4320 Auburn Blvd., Suite 2000, Sacramento, CA 95841, County of
Sacramento, State of California. A :

That on the 6" day of August, 1999, I served the Cdmnients to Draft Staff Analysis
dated July 6, 1999 by Claimant, City of Sacramento, CMS 4499, Peace Officers
Procedural Bill of Rights on the interested parties by placing the document listed above in
a sealed envelope with postage thereon fully prepaid, in the United State mail at
Sacramento, California, addressed as set forth in the Attachment 1, attached hereto and
incorporated herein by reference.

That I am readily familiar with the business practice of DMG-MAXIMUS, INC. for
collection and processing of correspondence for mailing with the United States Postal
Service; and that the correspondence would be deposited within the United States Postal
Service that same day in the ordmary course of business. Said service was made at a place
where there is delivery service by the United State mail and that there is a regular
communication by mail between the place of mailing and the place so addressed.

I declare under penalty of perjury that the foregoing is true and correct, and that this
declaration is executed this 6th day of August, 1999 at Sacramento, California.-

278
-——

i

Declarant
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ATTACHMENT 1

Mr, James Apps
Department of Finance
915 L Street
Sacramento, CA 95814

Mr. Don Benninghoven, Executive Director
CCS Partnership

1100 K Street, Suite 102

Sacramento, CA 95814

" Ms. Carol Berg, Ph.D,

Education Mandated Cost Network
1121 L Street, Suite 1060
Sacramento, CA 95814

Mr. Paul Minney, Interested Party
Girard & Vinson

1676 N, California Blvd., Suite 450
Walput Creek, CA 94596

Mr. Andy Nichols

Vawrinek, Trine, Day & Co., LLP
8300 Fair Oaks Blvd., Suite 403
Carmichael, CA 95608

Ms. Elsie S. Rose, Chief Counse]
State Personnel Board

801 Capitol Mall, MS-53
Sacramento, CA 95814

Mr. Floyd Simomura, Chief Counsel MIC-83
Department of Finance

State Capitol, Rom 1145

Sacramento, CA 95814

Mr. Edward I. Takach, Labor Relations Officer
Department of Employee Relations

921-10" Street, Room 601

Sacramento, CA 95814-2711
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Mr. Michael Vigliota, Paralegal
Santa Ana Police Department
City Attorney’s Office
60 Civic Center Plaza
Santa Ana, CA 92702

Mr, Paige Vorhies (B-8), Bureau Chief
State Controller’s Office -

Division of Accounting & Reporting
3301 C Street, Suite 500 »
Sacramento, CA 95816

Mr, David Wellhouse
Wellhouse & Associates
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826
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SEP 2 § 105

g AXIMUS = | SRR

September 28, 1999

Ms. Paula Higashi

Executive Director
Commission on State Mandates
1300 I Street, Suite 950
Sacramento, CA 95814

Re:  Peace Officer's Bill of Rights
No. CSM 4499
} : Hearing on Statement of Decision

Dear Ms. Higaghi:

At the request of the City of Sacramento, and Ms. Dee Contreras in particular, I
am writing to request that the hearing on the Statement of Decision be continued until the
Commission’s November hearing date. Ma; Contreras telephoned me this moming to
inform me that due to situations which had just arisen in her office, she will be unable to
attend this Thursday’s Commission meeting, She wishes to speak to the issue of the
taping of interrogations and subsequent transcription as raised in the proposed Statement
of Decision, She then inquired as to the date of October’s meeting, and she informed me
that she will be in Monterey all that day, doing & state-wide training, Accordingly, she has
requested that this matter be continued until November’s hearing date.

} - I apologize for the lateness of the request. However, as I will be out of the office
tomorrow, I would appreciate your response today,

Thank you for your courtesy and cooperation.

: V%ﬂlly yours,

Pamela A, Stone
Legal Counsel

cc! Dee Contreras

4320 Auburn Boulevard, Suite 2000 Sacrarnentc.l 51‘65’""41 ¢ 916.485.8102 ¢ FAX 916.4B5.0111
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All those in favor indicate with "aye."

(Affirmativé Response by éeveral Commission Members.)
CHAIRPERSON PORINI: Opposad?

(No audible response.) |

CHAIRPERSONHPORINI} 2ll right. 'That whittles down

our agenda significantly.

MS. HIGASHI: This brings us to-Item 2, which is the

test claim hearing on the Peace Officers Procedural Bill of

Rights.

. Camille Shelton, of our staff, will present this
item. | |

MS. SHELTON: Good morning.

This is a test claim: filed by the City of
Sacramento. The test claim législation provides procedural
protection to peace officers empioyed‘by‘local agencies. and
school districts when a peépe officer is interrdgéted by the
employer is facing punitive‘action or recglves an adversé‘
comﬁent.

All parties agree that the test claim legislation
imﬁoses some of the notice and hearing protections to
employees that are required by the dﬁé process clause of the -
United étates.and California Constitution.

"The Commission has required‘éﬁaff‘to analyze this
connection between a due process cléUse and a test claim
legislatioﬁ in‘order to detérmine that the activitiles
required by the‘test claim iegislation constituted a new
program or a higher level of serVice and to determine whether

those activ1ties impoBe costs mandated by the state; however,

. Vine, McKinnon & Hall (516) 371-3376
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the parties dispute how far.tﬁe due process clause goes and .
when the requiremenﬁs of the test claim legislation kicks in.

The main ieeuee in diépute are bulleted on pages A-2
and A-3 in the Executive Summary. Staff reeommende thet
the Commission approve the test claim for the activitiee
identified on bages A-3 through A-6 of the staff analysis.

Will the parties please state their namee for the
record. | |

MS. STONE: My name is Pamela Stone. I'm here on
behalf of the City of Sacramento.

MS. CONTRERAS: Dee Contreras, Director of Labor
Relations for the City of Sacramento.

MR. TAKACH: Edward Takach, T-a-k-a-c-h, Labor
Reletions.Officer,of the:Ciey of Sacramento. - ’ o

MR. BURDICK: Allan Burdick on behalf of the
California Cities' SB 90 Service. | |

MS. BTEIN: I'ﬁ Elizabeth~8tein. I'm staff counsel
representing the State Personnel Board.

MR. SHINSTOCK: Joseph Shinstock representing the
Department of Finance. ‘
‘MR. APPS: Jim Apps with the Depa:tment of Finance.
CHAIRPERSON PORINI:  All right. 4
Do we need'to de any ewea;ing in -of our witnesses?
MS. HIGASHI: Yesg, we do.
Will all of the witnesses please raise. their right
hand: | |

Do you solemnly ewear‘or affirm that the testimony

which you're about to .give to the Commisesion is true and

Vine, McKinnon & Hall (916) 371-3376
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correct'baéed‘upon your peréonal knowiedge, information or
belief? T |
'’ (Unanimous affirmative“fesponse by the witnessesg.)

MS. HIGASHI: Thank you. |

MS. STEIN: Good morning Madam Chairman, Members of
the Commission. Our presentation is going to start with
Mz. Dee Contreras, whoAis the Director of Labor Relationz for
the City of Sacramento; and we're all available here to
answer any questions your Commission may have.

CHAIRPERSON PORINI; Thank you.

MS. CONTRERAS: By way of backg;ound,.I've been
involved with labor relationsifor tﬁe city for a little over
nine years and I've beén director for the past four. Before
that; I was a labor relations representative, and I was the
persen aésigned to the police departmeht, go I was involved
with policé discipline mattérsland intimately involved with
the activities that are involved with POBOR here.

' " And Ed is my senior staff, who is currently assigned
to the police department, who Has been dealing with them
since I left and alsoc has a background in law enforcement,
having been a police cofficer himself in the past, so he is
also familiar with and has been representing both employees
and the management side, in terms of police‘departments; for
in excess of ten‘yeafs now. |

The City of. Sacramento is not a particularly large
jurisdiction, as the state goes, but we do have a relatively.
active Internal Affairs Department,'procéssing somewhere in

the neighborhood of 80 cases a year and performing hundreds
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of Internal Affairs' interviews a year. So the impéct of
this legislation, if it has any im@act at all in the I.Aa.
process, is substantial, when you start looking at that.

Ag a sma;l department, we generally have three
gergeants who are aseigned to Internal Affairs. And we're
talking about hundreds of interviewé, g0 the impact on people
and their jobs is subsfantial: And we aétually implement 40
or more police disciplineé a year.

We can have active years in which one complaint --
one complaint resulted in 67 disciplines'related to that
epecific, single case. B8So when we say 80 cases, that dossn't
mean B0 peoplé are involved, it could be significantly moré
than that, who wind up being reviewed in the course of that
process.

It's important to distinguish the things that are
required by Skelly and due process, and we recognize that
those things exist outside of the requirements of POBOR, but
they first require a property interest in the job. The
reason the public employer has those mandates and those
requirements is because when public employment, when it is
career or permanent or whatever the title the entity gives
it, is given to people, it is presumed that a property right
attaches to it and that employment will conti#ue unless
scmething serious happens. And then, because we are a public
jurisdiction, we are required to give them due process in
order to allow them to defend their property interest in
ﬁheir job. |

By definition, that means employees with no property
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interest don't have those rights.' And, yvet, POBOR mandates
‘those rights, in terms of all sworn police officers. So all
sworn peace officers is what the statute uses.

POBOR -- excuge me, Skelly and due process require a
ﬁact—finding investigation, always a good practice, notice
and opportunity to the person who is being disciplined, if
they are disciplined. There is.no requifement to ﬁrovidé
information to an employee who, as a regult of .an |
investigation, is not disciplined, but there are situations

in which POBOR reguires, in fact, that they be given

information that would not otherwise be -- they would not

oﬁhefWise be entitled to. »

Skelly does not apply, as I said, to probationary
and at-will employees;iand it does not arise for reprimands
or suépensions of shortlduration. The Skelly'case itsélf
involved a termination,‘but,vas you know, deéisions like that
are.reinterpreted by the courts regularly. And there are
.cases that indicate, for exampla; suspensions of five and
poesibly even 10 days do not reguire the same protections as
does Skelly. So there's some question as to where those
rights arise. | |

In theicity of Sacramento, letters ofkreprimand do
not regquire that we provide*information to the employee.

They don't get a Skeliy package in the city. We don't issue
an intent letter. 1In normal discipline, under Skelly, you
issue an intent letter that says, "This ie what we're going
to do. You haﬁe a- Skelly hearing, which is a review process,

an informal review, prior to the implementation of final
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discipiine."

And, the city, we then issue ﬁ‘separate, final
discipline letter that varies by jurisdiétion. But, in the
local eﬁtitieé, when you talk about what the impact thig has
on cities, countieg, local jurisdictions, agencies, JPAs,
Joint Powers Agencies/Administrations, those are all.pﬁbiic
entities, there ére hundreds, perhaps thousands, of them in
the State of California that are impacted by this, if they"
have peace officers wOrking in those jurisdictions, as do
most cities and counties.
| As a practical matter, it doesn't aﬁply for ug, in
terms of reprimands, absenﬁ POBOR, and POBOR creates some

greater rights in those areas. There's no obligation, in a

normal interview, to notify the person of what it is you're

investigating. We can call in, and do, miscellaneous
smployees in the City of Sacramento'and‘begin aﬁ
investigation, a fact-findiﬁg process, without telling them
what it is, what the complaint is, what it is we'ré ldoking
for, what it is we're going after..

You can't do that with peace officers. You have to
notify them what it is you'ré investigating, what the
complaint is about, Iﬁ becomes complicated, because, if you
give them the name of the‘complainant, you create othex
problems as you go through this process. |

Sé,‘as'you can see, it's muc? more gsensitive énd
creates a greater burden. It substantially increases the

burdens on the local govermment, in terms of the right to

know, the nature and area of the investigation. It also
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hamperﬁ the investigative process, beéause, When you give a
person informétion before tﬁat you get -- before you are
allowed to interroga;e them, it allows them an opportunity to
create, reflect or refresh facts that might have come out
differently in a straightforward investigation where théy
didn't know What‘it is you were looking for or at.

| There!'s a limitation on the number of iﬁterrogators
you can have with the emplcyee at a given time, which can
impact your investigation and can make a difference, in‘;erms
of the kinds of questicning that goes on.

They have a right to a trénscript of a priqr
interview before there's an additional interview. That
can -- if you are interviewing a large number of people and
you réinterview the employee after you've interviewed
intervening witnesseE,Uthét that means'if you are taping you
have to, in éséenbe, re-transcribe the process. AaAnd I'll
talk about taping a little bit more in a second.
They have a right of review fof at-will employees.

POBQR creates protections up to the level of:the Chief of
Police. I'm not sure that, when the‘LegislaturE'did this,
they intended to protect Chiefs of Police in the City of
Sacramento.

Our current police ehief, for ekample, who never

.worked as a civil service employee in the ‘City, has no right,

whatsoever, to return to any other classification and is an

at-will employee. By that, in the normal context of law in

the State of California, he can be released for any reason or

no reason, ag long ag it's not an illegal reason, and that's
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tha end of his employment,

On the other hand, he has POBOR rights which gives
him substantially greate: rights ﬁhan he would have as an
at-will employee. 1In fact, in a major dispute with some
employees who may, some day, be'managérs, their biggest
concern is: They want a definition-ofvan adminisﬁrative
review process that will be mahdated for POBOR managers;
should they become managers, becéuse¢they-know what thedir
civil protactiohs are. |

- And it's been an interesting struggle to'try and
deal with them on that issue, because thie right is so
sacrosanct with them, that they're not willing to give it up;
and they see it as an integral part of their ongoing job
rights. And ﬁe've tried to deal with that in é variety of
ways, But the practical matter is: There is an impact of
thigz statute, and the impact floWa,vin terms of wﬁat we're
requiréd to do. |

There are'impacts beyond discipline in that it

affects transfers, whether or not there's a financial impact

from the transfer. We have no such thing in the City as
disciplinary transfers. They don't exist under the civil
service rules; they don't exisgt in any other process.

But, if we discipline somebody and also transfer

them from their assignment, we are now in a position.where we

ara compelled tc treat that as 1f it is discipline and to, in
esgence, give them some sort of a third-party neutral review
of the transfer, the same as if it were a normal discipline.

In fact, in the latest incident of that, we treated
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it as if it was part of the discipline process instead .of

geparating them out, because the city attorney was very
concerned that we would wind up in a eituetion'where we would

have guite a bit of litigation over what POBOR rights are.

'The law says "punitive transfers,ﬁ but what's a punitive

transfer is in the eye of the peholder.

I received ‘thig morning -- apparently, you've

received a DPA case, which has no precedential value, by the

way, at the local gove:nﬁent level, that says that a transfer |

ig in the eyes of the beholder, an employee -- if this is an
issue of fact. : Well, an issue of fact, where you have no

process, means you have to litigate &#ll those issues. - That's

@ burden that -ig difficult for the employer, and, again,

exists only because of this statute.

Employees often see operational moves as punitive.

If they don't like thexreorganization of the department, if

‘they don't like' going to nelghborhood policing, if they

belleve going: to neighborhood pelicing requires a 75-percent
increase in the number of police officers in the city, as
remarkably not our associatioe-did,-then they don't see, when
you do it, that it ism't punitive wﬁen you start assigning
people. Those become struggles oﬁ a day-to-day basis that
should not occur and'do'oocur'becauee of -the impaot‘of this.

| Probatlonary employees have a review rlght that
goes beyond a llberty interest. A liberty 1ntereet arises
when the employer releaeee somebody on probation forjreaeone
that basically impugn, in a eignifioant way, their character

euch that they would have difficulty getting another job.  If
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I released you for dishonesty or theft, for example, that
would apply.

In the City, we don't ever release anybody for any
stated reason. We have a letter which says, "You're being
released.bec;use you failed to meset the reguirements of the

position during the probationary period. Thank you very

much. Have a happy life. Love, Dee." That's basically what'

the letter.says. - And the unions regularly object -to it.
As I sald at the beginning of thie, we have very
strong language in our city charter regarding our rights

during probation, and we don't intend to, in any way, reduce

them; however, we regularly have a review of probationary

officers who fail as police officers. And probably,'baéed on
recollection, 80 or'BD percent of them actually come through
and fequest a- review and diécussion of.the basis for it, and
they go over all the deocuments that were in their file.

It creates an obligaﬁion for us to docpment and
juétify our decision-making process during probation/ which
is unnecessary, and, in fact, ig in conflict with the concept
of probation, to have to defend that decision at the end of
the line, particularly given the kiﬁd'of language we have in
our charter.

The right to tape creates an obligatioﬁ oﬂ Eﬁe
agency to, in fact, tapé interviews. And I know that it can

be argued that it doésn't; however, let me try and articulate

' the problem you face, in fealityi ag a local jurisdiction.

In the State of California, you don't have the right

to tape somebody without their permission. So, in essence;,
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with every employee, except sworn peace officers, we can say,
"No, you can't tape this interview, Take notes.! Andtﬁe
take notes and they take notes. And -- or we can ta?e and
they don't have to have a copy 5f it, but, if.wé transcribe
1t and do- dlsc1pllne, certainly we Would give them that copy,
but we take notes and they take notes |

If the employee comes in and tapes, and, trust me,
they all come in and tape, if they'zre swﬁrn‘peace officers,
their attorneys come in with tapes. You wind up with two
tape recorders on a desk,v If they tape and we do not,
then they havg a record that we do not have or we must rely

on a tape created by the employese we are investigating. That

would not be a wise choice, from the employer's perspective.

If we take notes gnd they tape, our notes are never
going to be exactly the same as the tape is going to bé if
ith transcribed S0 we wind up with what is arguably an
inferior record to the record that they have

So 1t is essentially -- it says they may tape but
the practical application of_that,is:g For everybody w@o |
comes in with a tape recorder to tape,‘which ig virtually
every peace. officer, we then must tape. And,ﬁif we tape, we,
then, if we‘re'going'to reinteryiew, transcribe.

InAthe case that I discussed esarlier, which
everybody agrees is an anomaly, one compiaipt we had -- 2007

MR. TAKACH: 240.‘ .

MS, CONTRERAS: 24Q‘people'were iqte;viewed in the
course of one investigation and 67 discipli;es_ﬁlowed from.

it. You can imagine the complication of going back and
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reinterviewing peeple‘ﬁaen you . have 240 sets of tranecripts
tebtraascribe in order to get‘infermation you needed before
you could‘reihterView those people as they went.

‘Some people Whoiwere intimately involved>iﬂ the
problem; in‘that particular case, you onl&'haa‘to give them
their transcript at that point in time, but, iﬁ order tO'aek
questions about other people's tranecripte’ot‘queetione or

gtatements, and to be clear and specific and fair to the

‘employee, you basically had to do that.. We had transcribers

basically running 24 hourg a day ttyihg to keep up with the
taping proceee‘inithat interviewing pafade that came out of
that~one‘cbmplaint. ‘
| Sowit'e not that we can tape or we choose to tape.

I think anybody who's ever presented & case in front of an .
arbitrator would acknowledge that we muet tape if the

employee does. Otherw1se,'we go to a hearing with a reeord.

that is inferior to the record that thé employee has.

In the local.government, POBOR also reguires a right

to reegpond to adverse documente,' And, while that sounds

simple, it creates an obligation to process, file and

maintain those responses and attach them to the correct

document and make sure they gét into the file. Generally, it
also requires some. administrats review and to discuss the
reepense of the employee. |

~I'have seen responses to documents in which the
employee wrote pages and pages and pages of information
and/or queEtieﬁe. And 'so it requiresAa substantial amoﬁﬁt of

time to respond to that: That doesn't exist anywhere except
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here.

Reprimands in the City are the most common form of
discipline. Tﬁey are probably 25 to 35 percent of what we do
in any given year. The f%ct that wé have to provide an
administratdr to review for thése'is~an additional burden.
The fact that we have to maintain the kinds of recordkeeping’
that are involved in presenting that information is a
substantially greater burden than~wﬁat we have otherwise.

We realize that there are a variety of impacts on

local governmment that are raised by the discipline process as
‘it exists without POBOR:. And you have to do, -for example,

what's compelled, in terms of yoﬁr own rules, and thét varies '

from organizations,

As I said, we don't have disciplinary transfers.

I'm sure there ars many jurisdictions where the Civil Service

Rules includes those things. You know, reprimands used to be
covered by the Civil Service Rules in the City of Sacramento.
They were negotiatéd out, in terms.of dealing with the union,
so that they don't -- are no longer covered by 'it.

In many jurisdic;ions that.i've dealt with in the
past, reprimands are ﬁot considered formal discipline, at
all, even written reprimands. Those are activities that the
local entity is allowed and should be allowed to decide. And
the impact of thieg legislation i that we are requifed‘tO‘

provide additional rights to people, and that necessitates --

of necessity impacts staff, time, documentation and .

recordkeeping for all of those things.

So to the extent that the staff recommeﬁdation
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acknowledges the additionél burden placed on local
government, by that, we would concui. I still have concerns .
that the at-will peace is.not recognized in its totality,
because, again, our police chief is a good exaﬁple..

| Our Civil Service Rules give every other police
managerAin the city -- in fact, 1f we were 'going to terminate
them, the right to revert to the bargaining unit, they
basically leave thelir exempt -employment, go back to their
last civil service statusAand‘theﬁ we fire them. So it's
kind of a two-step process.

" Under the Civil:Service Rules, the? carry some sort.
of historicgl perspective, and that's true of all employees.
I've never worked at the city as a civil service employese, =0
I don't have that protéction. Somebody in my position who
did, who came up through thé ranks that had been in civil
service previously, would,. in fact, be able to revert back
and ha&e a hearing at that point..

But, in fact, they are all at-will employées. And,
short of termipation, they have, under our system, no rigﬂt
to appeal a discipline or to respond or to address discipline
becausa they have no property interest in their ménagement
jobs. and, yet, POBOR gives them that.

So I add tﬁat as an additional concern beyond the
staff recommendation. But we appfeciate very much the work
that the staff did, in the fact that they waded through what
is, what I think, very arcane, difficult law that only
somebody who has to deal with every day'can apprepiate,‘found

that, in fact, the burden on cities, counties, and school
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‘because of the Stanton_casé, Stanton v. State Personnel

districts is substantial and does exist such that it's =a
mandate from ﬁhe State. |

Thank you very much.

CHAIRPERSON PORINI: All right. Questions?

Next witness.

MR. TAKACH: No, not yet.

CHAIRPERSON PORINT: 'All right. Then sﬁould_we go
with the Department? .

MS. STEIN: I just have a feﬁ brief comments. I'm
Elizabeth Stein. representing the State Personnel Board. We

addressed our comments in the letter to the staff. I'm just

‘going to address a faw things.

First, as far as the City of Sacramento's comments

to the staff, we believe that written reprimands are entitled

to due process protections, that the state laws give those

protections to people who receive written reprimands, mostly

4

.Board} and gtaff addreséed'that case.

. And, in that case, there.is clear language that due

process protections -- that due'process rights are covered by

POBOR and that POBOR is consummate with the ‘dus process

protections. And staff cites that case, and we agree with
staff's analysgis.

As far as the tape recordings, as a practical'matter

I can see the problems-that local ngernments have, having to.

provide tape recordings for those interrogations, but I
think, as a matter of law, if it was litigated, they would

probably lose on that issue, because, as staff also points .
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out in theif anaiyeisj the case lew:eays Ehat.if it's not a
mandated aceivity, Bomething that lecal government may do,
that they are not entitled'to reimbursement.

Ag far as things that we brought upAin;ogf letter,
the State Personnel'Board, there's only two things, at this
point, I'd address. One iE: I understand ehat the
Commission just looks at the legielation; POBOR, ag it
existed when the test claim ceme up, but I ﬁhink‘it‘s
inherently wrong if you don't recognize the amendment to the
statﬁte.

| Courts, as a matter of course, will take judicial
notice of changes in the iaws. And, right now, as of

December '98, there is no mandate by the State, under POBOR,

- to give these appeal process rights to probationary -- to

people who have not passed probation, permanent employees;

and to, not recognize-that; I think, would.be'wrong. It'1ll

come out at some point, I would imagine,'if‘the test claim is

either amended, but it just seems that the Commission should

be able to recognize that and-provide that the State i no
ionger required‘te provide reimburseﬁent for probationary
employees after December"QB when it was amended.

The other concern would be: If you go back and you
try and sort out which probationary employees who've been

disciplined have been disciplined for things involving

liberty rights, who' g going to make that determination? It's

usually.a,determination made -by courts and judges.
So, if you go back and seek reimbursement for an

appeal process that a probationary employee enjoyed because
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of POBOR, you'd have to look at whether or not a liberty
interest was involved, because this is sbmethiﬁg stigmatizing
a reputation, because those people who areAfired because of
something that will stigmatize their reputation are still! as
a matter of due procegs, entitled to an appeal process. So

that's just another thing I think the staff should -- the

_Commission should look at when dealing with that issue.

Az far as the disciplinary transfer cases, I don't
think the law is as clear as Ehe City contends. There are
many jurisdictions. The.Btate, all the time, has cases of
transfers that are clearly designated as disciplinary. , And,

in those cases, the State does provide for due procees

protections.

and we thimk the Runyon cése andvthe Howell case
cited by the staff in their analysis are not clear, saying
that disciplinary trénsfers <- people that are transferred
for disciplinary reasons are not entitled to due process
rights. We think that tﬁere's a real question that, perhaps,
they are. 2And the State has,fecognized that in its own
precedential decisions. |

That's all I have right now.

CHAIRPERSON PORINI; Questions?  Department of
Finance, do you --

MR. APPS: No. We have nothing, really, to add at
this point. | |
| CHATRPERSON PORINT: ’All'right,

MS. STEINMEIER: I do have something. I would like

to ask staff to address, particularly, the last comment by

Vine, McKinnon & Hall - (916) 271-3376

1189

24



10

11

12

13

14

15

16

17

1B

18

20

21

22
23
24
25
26
27

2B

Mrs. Stein about the due process rights, particularly as they
reiate to transfers. |

Do we have something in the analysis or.wopld you
like to =--

MS. SHELTON: We've addressed that on page A-11, in

the second and third paragraphe. Basically, it's in your

binder or -- I don't think it's going to be in the blue
volume. |

MR. BURDICK: OCkay.

MS. SHELTON: We found two cases dealing with --
discussing transferg. One wasg the Runyon casge. BAnd, in that
case, the peace officer did receive a transfer plus an
accompanying reduction in pay. And, in that case, theAcourt
did find that the officer was entitled to due process
protection.

We could not find any .cases where the‘officer wasg
just transferred alone, without any accompanying reduction in
pay or reduction of classificatiop; or anything like that.
There was always something tied to the transfer,

The one, as Ms. Stein pointed out,.we did find was
th;t Howell case. . And, in that Howell case, the court does
state that: "An employee enjofs no right to contindation in
a particular job assignment." So, from that languége, we
interpreted that an employee, a permanent employee, does not
have dﬁe'process riéhts for a pure transfer; and that POBOR,
in that case, would go beyond and constitute a new program,
if it's just a pure‘transfer.

CHAIRPERSON PORINI: Any other response?
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MS. STEIN: My response to that would be that Runyon
did involve the reduction in pay, in addition, but it's our

opinion that the disciplinary transfer, itself, is certainly

| ag harsh as a written reprimand, which is entitled to due

process, that staff acknowledges. And if -- the court didn't

say that -- it was just silent, as to the issue of a

disciplinary transfer alone.

As far as Howell, it dealt with the issue of a good
cause for a late filing. And they never made the
determination that the transfer was, in fact, disciplinary in
nature. It was going back toxthe lower cou;ﬁ to figure~that
out, so I do not think that the case law prohibits due
process rights for a disciplinary transfer.

The State has recognized those rights for'its'
employees.and believes that -- it's still an open question.
I fhink 1f a court was fo address;it, that the court would
come down on the side of giving due process’pro;ection to

those people, because it's discipline in nature. It's

-certainly as harmful to one's reputation in the file as a

written reprimand, which does provide for due process
protections.‘ | ',

CHAIRPERSON PDRINI; 211 right. Mf. Béltrami?

MR. BELTRAMI: Ms. Stein, how would you respond to
the point that was made in the instance Qf’the Chief of
Police, for instance? |

MS. STEIN: Well, I suppose it depends on the -- the

Chief of Policé, if they're a permanent employee, is entitled -

to the same due process protection.
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MR. BELTRAMI: Well, hé's an at-will employee. He
workes for theACbunty. Council should have the rightvto |
terminate without any reasom, ét all. -

MS. STEIN: We;l,’We did not address that issue,
and, so, in the State,'there'é been a court case that CERAs,
which are sort of the state equivalent,.ﬁhe-Career Executive
Agsignments, do not enjoy due process. rights.

MR. BELTRAMI: We're Familiar with that.

MS. STEIN: I'm sure you are.

8o we would concede, probably, that they don't enjoy

that, at least the Personnel Board, becauss that has been

litigated on a state issue, on a similar sort of issue.
MR. BELTRAMI:' Ms. Contreras, I thought that the
Personnel Board made an interesting argument, and, that is,

that this is really good for you because it tightens up

things so well, and, therafore, it's going to gave you money

iﬁ the long run rather than cost you money .’

Would you comment on that?

MS. CONTRERAS: We were discussing that issue in the
hallway. It'g funny you should ask.. And IAsaid.that, "To
the extent anybody thinks that this law, in particular, or
tﬁat legislation, in general, creates harmony and improves
processes, they are'naiQe in the extreme."

In fact, the amount of hostility and fighting that
goes on about issues like whether or not you can transfer
people, whethe:‘or not you have the right number of pecple in
an interview room, whether or not YOu getiﬁranscripts soon

enough, we're having a struggle right'ncw in the City of

Vine, McKinnon & Hall (916) 371-3376
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Sacramento.

The initial conmtact process with Internal Affairs is
what we call the blue sheet. It's.mimeoed on»blue paper.
You know what the Eomplaint’is, who the officér ié, who it~
involves,'what the substance of the pomplaint is. And it .
used to be a way of introduciﬁg the employee té the
investigation.

_When Ehey éame in, we basically gave them the bilue
sheet. We showed it to them. They'couldh’t take'itror Ccopy

it or anything, but they could lock at. ‘And then we got into

fights with counsel for the employees about whether or not

the blue sheet paid what the guestions théy were asking.
related to, or, "Who was the person who filled it out? Well,
who wrote that? Who f£illed that out? ' There's twa

handwritinge on this piece of paper." So we stopped showing

. them the blue sheet.

And now we'fe in the middle of what will -- what
could‘very well wind up in arbitration, the:issue of whether
we changed our practice by now reading the blﬁe sheet to them
but not showing it to them so they don't get to see the
handwriting. That blue sheet exists because of POBOR. I .
mean, we struggled continuously. about whether the employeesf
perception Of whether they are getting all the rights that
they're entitled to, to say nothing of the fact that the law
itself has continued to ekpand., |

At one point, what was reguired was some sort of
administrative review.of the process. Now, our unions

believe that'everything we do is subject to third-party
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neutral review. We have to‘arbitrate everything. They want .
to take it through civil service or to an outside binding
arbitration process or to‘bdurt. So, no, it hasn't crezted
good Will or a tighter process or help the relatiohship in
any way. |

I think iegislation rarely does that. But, in this
case, it has served to do exadtly the opposite. ;t is a
weapon used by emploYees and their union against the

employer, aﬁd it's a continuous threat, in terms of whether

or not we're going to comply. We rarely -- I'll be honest

with you, we rarely are threatened by it; and we have been in

‘court more than once with employeses who've decided that . they

didn't like the way we Weré doing business and they were

going to take us to court. 2and, typically, we prevail

,bécause we do what is required of us, but, no, it hasn't

helped the process. Thank you.
Thank you for asking.
MS. STEINMEIER: I have a comﬁent.
CHAIRPERSON PORINI: Yes, Ms; Steinmeier.
MS. STEINMEIER: There are some parallels between

peacevofficers'and'teachers that I'm hearing through your --

school districts have this problem with teachers, so I

understand. And I know the laws were designed to protect,

and sometimes maybe overprotect, and I do appreciate the

staff analysis. It does not create a happy situation. . In

fact, it creates a contentious situation. 2and I have empathy
for that. So I do agree with most of the staff analysis.

On the question of taping, we have a standard, here,

Vine, McKinnon & Hall . (916) 371-3376
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- about reasonableness. Even if the law says "may," if it's

almost required by the nature of doing business in this case,

if the employee tapes, the employsr must. I mean, you can't -

end up not having your own record, so I would bé inclined to
agree with the claimant on the taping issue.
| The other one on written reprimand is not as clear
to me. I guess I buy the argument that it is a due
process.. Anytime you put ;omething in someone's personnel
file that is negative about them, reéardless of state law, I
thiﬁk that thé constitution does imply, if not actually
requirs you, to allow them to hﬁow what it is and to regpond
to it, if they want to. 8o I don't see the first one as .. |
being -- the one on written reprimand as being something that
flows from the state law. I think it £lows from the Fede#al
Constitutiom. |
But, én taping, I don't know how the rest Qf you
feel, bgt I'm compelled tb beiieve that it‘s a reguirement,
even if the law says "may." | .
MS. STONE: -Madam Chairman, I'd like to. address
the -- this is on the issue of written reprimands. 'When
you‘ré addressing the issue of written reprimands, you have

to take a look at what's reguired under POBOR and compare

that with what is reguired when you're not dealing with a

peace officer employee.

In my prior incarnation, I was responsible for
disciplining both miscellaneous that were'civil gervice, as
well as attorneys that were at-will, and it was like herding

cats. I don't know how else to explain it. When you're

Vifie, McKinnon % Hall (916) 371-3376
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issuing the written reprimand, there is no'fequitement that
the individual be given the tight to respond or make any"
commenta to it, at-law. | |
| In fact, the Stanton case, I'd like te -- in your
materlala at page 311, it goea through and does an analysis.
And I know that Ms. Shelton dlsagreed with me and that's
fine. It goes through and does an analysis of ‘what is »
required‘for written reprimands under POBOR. |

First from the standpoint of procedural due proceas,
and, in this partidular matter, if you'll nqtice on page 311,
it's about the fourth paragraph down on the left-hand side,
the court says: MAs the city‘notes, no authority supportsi

plaintiffs, '" that would be:the employeea,'"underlying

-assertion that the issuance of written reprimand triggers due

process. Said parts outlined in Skelly.™

and it goes on and says heére, "Skelly applies in all
these certain situations." And, on the hottom,‘it éaye,'“We
find no authority mandatingladherence.to Skelly when a
written reprimand is issued." .And then it goes on to say,
"Ey the way, you've got protectlons for written reprlmands
under POBOR " and that it went through and did an analyems to
ascertain whether, in this instance, the administrative
procedures, under, POBOR were sufficient for a written
reprimand. So it's very clear to us, and, in no other

circumstance, does a written reprimand rise to the level of

'theyskelly. It is only with POBOR that the ind1v1dual

employee has a rlght and ability to comment

I note that the State Personnel Board has made other

Vine, MoKinnon 5 ™ill (916) 371<3376 31
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mentions abott what their particular practices are; however,

what the.State has voluntarily chosen to do with respect to

its employees is séparate and apart from what the

constitution requires, because that's what we're looking ét,

.80 that's our concern with respect to written reprimands.

If this particular Skélly—type reguirement would be

.imposed on every miscellaneous employse, it -- or nonsafety

members, the amount of work that would be reguired would be
phencmenal. Then, for example, Skelly does not necessariiy

cover suspensions, of less than five days. Well, if it

.doeen't cover a suspension of leps than five days, a written

reprimand, which is' much less on the. hierarchy of discipline,
should also not be EOvered. |
CHATRPERSON PORINI: Other questions? Mr. Foulkes.
'MR. FOULKES: I don't know if this is for staff or
for the folks from Sacramento, but the issue of written

reprimand versus, as in the staff recommendation, "adverse

~comment, " and what 1s the difference between those and how

does that play into this? Because we had some concerns in

reviewing that. Perhaps, the word choice wés --

MS. SHELTON: That's a good point. We .discussed
that amongst staff, too..‘The language.in the statute says
"adverse comment" and it doesn't tie iﬁlback to a written
reprimand. But I would imagine in practice, and maybe
Meg. Contreras can addresé'your question a.lotvbettér_than I
can, that there are times when an adverse cofmment equates to
a written reprimand. I would imagine that to be true. You

might ask the parties about that.
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And that's whj‘we clarified in the staff analysis,
that,“even’in‘those cases where it does, if it does>eqﬁate'to
a written reprimand, we found that with written feprimands
due process wquld actually apply. 8o, in those cases, you "
would have a limited -- the activities wolld be -- the
reimbursable activities would be limited to just the two.

CHAIRPERSON PORINI: Comment? ‘

'MR. TAKACH: fes. The City' of Sacramento, the
Police Department, issues someﬁhing lower thén a writtéﬁ
reprimand called a documeneed.couﬁséling, which remains in an
officer's file generally for a -- it's Cailed a watch file,
génefally~for a period of a year until they move to another
assignment.

We belisve that there's a right'to respond to that
commént under the law.- Now, written reprimand is above that,
which reémains in their file through our own practices as
forﬁél‘discipline;‘buﬁ théy“have the right to respond,  even
to that adverse document, which iz a documented counseling of
you;spent‘ﬁoo much tiﬁe‘at a coffee braak."I mean, it can be
that simple. They get the right tolreépond to it because
it's in their filé. |

- MS. CONTRERAS: Let me play on that. Watch file

means shift file not watch this person's file. For those of

you who are not familiar with police terms, there were three

watches and that means shifts, so the watch file is not a

‘warning file about a bad person; it is basically the

supervigor's working file, typically, is what a watch file

amounte to. It doesn't become part of their permanent
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personnel file. In fact, they're purged regularly.

MR. TAKACH: We have one challenge under POBOR that
an adverse éOmment -- which was a complaint by éither a2
departmental employee or a citizen which génerated an
Internal Affairs' complaint which did not résult in
discipline. There was & transfer but was ;escinded, 80 there.
was no adverse action taken to the employee, other than fhere
was this complaint in an Internal Affairs’ filéh not his
personnel file, aslétated.in other pieces of statute. But
there was -- the challenge to that, just being in the
Internal Affairs' file, tkoant tc get that out or to respond

to that.

MS. CONTRERAS: TLet me comment on that. That case

went to court; and the union's perspective was that he had a

‘right to -- what the employee sought was the complaining

document ‘which was written by a superior officer. And in
what, from our prospective, amounted'to a personal angry
reéponse to the person who filed the document, since no
discipline was forthcoming. He believed that it was aone,
you know, on an individual, personél bagis maliciously, -and
so we wound up in court on fhat case. |

Now, the judge chbse -- did not issue a TRO, chose
not to -- basicaily told-the partiesAthat they should go

settle this, because there is no case law that extends where

they were going. But, again, based on the language of POBOR,

under a normal circumstance, that would have been a, "Yeah,
right. So what?" kind of response} but we wound up in £ront

of a'judge.

Vine, McKinnon & Hall (916) 371-3376
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We settled ﬁhe case reading onto the record a
settlemept proposal we tried to make, but that settlement
basically reinstated some.of the employee'E righte because
there was no subsequent investigation -- I mean, no
discipline out of the'investigationf, We would have gone
thers anyway,‘but we had to resolve it in court rﬁther than.
doing it in the normal coursé of events bescause of POBOR.
Their belief thatkthat complaint -- not anything that was
ever in his personnel file, the fact that agmebody*had

complained .about him, we investigated it and took no action

‘based on it, was sufficient to generate POBOR,iright to

review under the documents.
MS. STONE: Madam Chairman, there's also some

materials in the response to the draft staff analysis that

“talk about how, if there is citizen review boards that do an

investigation and come up with f£indinges that do not
necesgsarily lead to disciplinef the courté have found that
those findinés of citizen review boards, in jurisdictions
which  have them, can cbnstitute éﬁ adverse comment even
though there is no discipline‘intendéd by it, and, therefore,
the officer is entitled to respbnd to these particular .
£ilings which dust exist and are not nécessarily included in
their personnel file. |

CHAIRPERSON PORINI: 2All right.

Ms. Stein?

MS. STEIN: Yes. I just wanted to add, if it's
hélpful, that the state:system designates reprimands as

discipline, and you have all these informal types of
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discipline, coungeling memorandums are often referred to or
informal discussion memorandums,kyou know, citing different
behaviors that occur. | |

But if it's titled a reprimand, if a state calls it
an official feprimand, then it becomes discipline. It
requires notice under the Skelly provisions, and that's how
the state differentiates it, and it sounds like the local
governments do something similar. No?

MS. SHELTON: I thought I heard the city say
something a little bit different. The way staff wrote the
énalysis was ildentical to what Ms; Stein was just saying.

And I think what the city is saying, and correct me if I'm

wrong, is they see it as two different steps: One, an

adverse comment, and that that does result in something else,

like, whatever, another disciplinary action, and then they go

'through whatever steps are required at that stage. BSo, if

they're»dﬁplicative, they're duplicative.

Is that correct?

MS. CONTRERAS: Yeah, I think it can. &and the
right to respond exists to things much less than formal
discipline.

| CHAIRPERSON PORINI: Yes.

MR. BELTRAMI: Camille, what about the comment that
Ms. Steinlmade about the amendment of December '587 Does‘
that take the probationary focus out of the system?

. MS. SHELTON: It deoes affect -- yes, a8 of January
1lst, 1859, but, until that time;, they're included. The

amendment wag made in 1598 and became effective January 1,
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1999, so, up until that date, probationary and at-will
employees were entitled to administrative appeal until
December 31st, 1998.

MR BELTRAMI: Thank you.

CHATRPERSON PORINI: All right.

Yes, Mr. Foulkes.

MR. FOULKES: One last one. ‘Iﬁ the language that

talks about providing prior notice to peace officers

‘regarding the nature of the investigation, correct me if I'm

wrong, but isn't that required now, not prior notice but

subseguent notice?

And the question is: If you have to give the notice
and the timing is changing but the notice isn't changing, is
that adding additional duties or not?

MS. SHELTON: Are you talking about what the receipt
of a written reprimand is? |

MR. FOULKES: Um --

MS.‘SHELTON: Or what page?

MR. FOULKES: Yeah. I'm talking about page A-29,
No. 3, under the staff recommendations.

MS. SHELTON: You'fe talking about the third
activity under the conclusion and staff recommendation?

MR. FOULKES : ‘Right.

MS. SHELTON: Staff found that that was a new
program or higher level of service because notice is regquired
before any disciplinary action is -- I mean, misconduct is
charged, so it's notice prior. I mean, this is a reguirement

before they even get into the due. process rights.
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MR. FOULKES: Okay. So that they would still be-
reqﬁired to seﬁd the notice after?

MS. SHELTON: 1If it results in‘disciplinary -- if
the interfogation results in a disciplinary action,.right.

MR. FOULKES: Okay. .

MS. CONTRERAS: T think that notice refers to what I
call the blﬁé shéet;' We have to tell them; at the
commeﬁcément‘of an investigative interview, why we're talking
to them, as opposed to the normal proceéa'where you just
start'talking to them and asking them guestions about where
they were yesterday. |

I mean; if the complaint is that -- you have to séy,

you know, "There's been a complaint that you were parked

‘outside the city limits." So then -- and, normally, you'd

say, you know, "Where were you on Wedﬁesaay the 21st? Where
were you yesterday? Where did you go here? ‘Wﬁere'did you go
there?" You can ask all kinds of»questions.

and, if they.never get outside the city limits, then
you'éag say, "Gee, why, in that case, did the city manager
gee you park at alliquor store in West Sacramento last
Tuesday at abouﬁ 11:007?" And then they go, "Oh, gee. I.must
have.fofgotten that partl" |

S0, in the case of the police officer, he knows at
the beginﬁingrthat you saw his squad car parked at the 7-11
in West.Sacfamento, go it chaﬁ@és»the‘téxture of the
investigation. And it is an additional burden. |

MR. BELTRAMI: Don't you do joint work with West

Bacramento?
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MS. CONTRERAS: -How do you think that we know that

they're there? Call the city manager's office,.report‘to the

[ 7-21.

MS. GOMES: I have a question about that, when you
say that that creates a higher burden by them knowiné what's .
going to be happening during the investigétion‘

Could you explain how did that create a higher

‘burden?

MS. CONTRERAS: Well, in many cases, it can change
the way you handle an investigation, and it can impact the
amount of information you have to have before you”getkthere.

Typically, we get alcomplaint.' We interview whoever the

‘complainant is and any witnesses they may identify, and then

yvou basically talk to the employee and‘cohffont them with
information that you'wve received inAmost cases; but it
changes the naturefof,the-questioning that you have to do and
the amount of information you have to have ahead of time in
order to be.ébsolutely certain of what yéur facts are,
because the employse.is going to know where you're going
before you gest into the interview.

‘He reads the blue sheet, talks to his attofney,and*

comes in with a defense, 50 you have to have a substantially

greater amount of information in order to get to where you

need to be. Most investigations are not as easy as, "“Where
were you at 11:00 o'clock .yesterday?" They tend to be
complex7,and ﬁany,of'them‘relate to things like tactics.

‘B0 knowing ahéad of time where we're going means we

have to have a lot mores information in order to get an
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effective case investigation and obfain a result that. gives‘
ﬁs, what we believe, to be the feality of the siguation.
| CHATRPERSON DORINI: ALl right. Thank you.

Mr. Beltrami. |

MR. BELTRAMI: ”damille,4why‘did we bfeak it down by
the type of entity, why do we have something for county,
somethingvfor school districts?v A

_MS. SHELTON: The reason I did that --

MR. BELTRAMI: Yes.

MS. SHELTON: -- was because POBOR does apply to
peace officers employed by local agencies and school
districts. Unfortunately, in this situatiom, there were
prior statutory schemes related to adverse comments that were

different for school districts and county and‘spécial

dietricts and cities, and so that's why I broke that down,

because the prior law was different for each type.of entity,
which made it very confusing.v

- CHAIRPERSON PORINI: &1l right. Other questions or
comments? | |

"MR. BURDICK: If I can~just make one comment, and

that is: I think this has been helpful, the diécussioq

today. 2And one of the thinge we talked about is that if you |

‘agreé‘with staff recommendation/ and hopefully with the

amendments that are recommended by local government, or with
or without them, we think that the step next is obviously
Parameters and Guidelineg, to sit down and kind of negotiate

and discuss these things, where we're going to, for the first

time, really have an opportuﬁity to sit down with both sides,
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state agencies, as well, and with Caﬁille, to go through
these things and sort them out.

I think that soms - of these issges that now are
unclear can be clarified at Ehat point and then staff can
probably cOmé back and hopefully we can all reach an
agreement, but, if there aren't, we could probably narrow
them down to fewer items and be a little more specific.

As you can éee, it's an extremely complex issue but
that's one of the probléms, sometimes, as we go into there,
this proéess becomes a little bit adversarial in the sense of
people sending docﬁments back and forth. We did have. an
bpportunity to sit down, and we did'réqﬁestvan initial"
meeting, but, unfortunately, until after the hearing, it
seems like, very often, sometimes the state agency people
feel a little reserved,'at least it's my perception they feel
a little reserved, about what they might want to comment ‘
on, in the sense that they may say something - that they may

agree to something that is mandated that maybe they shouldn't

‘have agreed to, or whatever. I would hope'that, a8 we move

along, that if there are areas that you're not clear, that

| you just leave those on the table to be dealt with at the

Parameter’and'Guideline process.

MS. SHELTON: Can I comment on that?

CHAIRPERSON PORINT: 'Please.

MS. SHELTON: I agree that the activities described’
in the Parameté:é‘éﬁd'Guidelines are going to be far more
detailed than what is provided in the staff analysis, but the

activities that are listed in the gtaff analysis are required
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to be analyzed by the Commission to first determine if

there's a reimbursable state-manddted activity.

The issue, with regard to written reprimands, you
need to make a finding on that today to determine whether or
not that's going to be included as a reimbursable
state-mandated activity. I don't think you can leave that to
the Parameter and Guideline stage. o

What you can leave to the Parameter and Guideline
BStage would be how much activity do yoﬁ want to give them to
determine whether or not a transfg:»@s punitive? I mean,
those types of guestions can come at the Pa:amete¥ and
Guideline stage, but this language ;n here'is directly from
the statutef I wquld not recomﬁend ieaving these issues for
the Parametér‘and Guideline stage.

' CHAIRPERSON PORINTI: ‘All}right..'

MS. SHELTON: But the scope and the extent, those
types of issuesAmay-be left to the Parameter and Guideline
stage.

MR. BURDICK: Just a comment. I think.thefe‘s a
question of what is proper to do. I think you can do --
leave ﬁhem if you want. You have the discretion to do that.
I don't think that -- and I'd like to clarify. T don}t‘think
Camille is saying you can't do it; I think she's saying you
probably shouldn't do it, or staff wouldn't recommend it.

But, I guess, that is also an issue wheres we've
dealt with -- or we haven't had a lot of clérity on, and this
might be a good time to get some clarity, although maybe not

with two brand new members today, although Michael has been
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here ‘once béforé, but thét, I think, is an importantbissue,
whether or not things of that mature can, because they are
going to come back to yoﬁ in the Parameter and Guideline
process. | | |
CHATRPHRSON PORINI: Camille.
MS. SHELTON: Let me just mention the fact that

these activities listed in here are critical to determine

whether a new program or higher level of service exists and

whether there are costs mandated by the state. Those are
test claim issues not Parameters and Guidelines issues.
CHAIRPERSON PORINI: Ms. Steinmeier.

MS. STEINMEIER: I would like to move the staff

analysis with the addition of the activities of providing

tape recordings of interrogations.‘ Thaﬁ isnit -- there is
something about a tape recbfding hefe, Eut producing the
transcriﬁts sometimes with a tape recording, and that isn't
in the gtaff analysis or'fhe staff recommendation, éo, with
that addition, I would like tE move it.
| 'MR. BELTRAMI:. Second.

CHAIRPERS@N PORINI: All right. We have a motion
and a second. |

May we have roie call?

MS. HIGASHI: Mr; Beltrami.

MR. BELTRAMI: Yes.

MS. HIGASHI: Ms. Gomes.

MS. GOMES: Yes..

MS. HIGASHI: Mr. Foulkes.

MR. FOULKES: Yes.

Vine, McKinnon & Hall (916) 371-3376
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.MS..HIGASHI;‘ Mr. Van Houten.

MR; VAN HOUTﬁN: Yes.

MS. HIGASHI: Ms. Steinmeier.

MS. STEINMEIER: Aye.

MS. HIGASHI: Chairperson Porini.

CHAIRPERSON PORINI: Nay.

All right. Thank you very much.

MS. STEINMEIER: And thanks, also, to the staff for
the phencmenal effort that's goné into this staff analysis.

CHAIRPERSON PORINI: Just for the record,
Mr. Burdick, soc that Mr. Van Houten won't feel left out, he
has joined us on NUMErous OCCASLOons whéq»Mr. Sherwood has
not.

MR. BURDICK: I apologize.

MR. BELTRAMI: Madam Chairman, may I just tell
Ms. Contreras that ever?thing that comes to courts are
arcane.

M5. CONTRERAS: Thank you very much.

CHAIRPERSON, PORINI: Okay;

MS. HIGASHI: ©Next is the Mandate Reimbursement
Procesa. This item will be presented by Piper Rodrian of our
staff. And I'd like to commend her. BShe's our staff person
respopsible fb£ our consent ca;endar items.

MS. RODRIAN: Good mogning.

These Parameéers.and Guidelines allow claimants to
seek reimbursemént for costs incurred during the mandate
process. The original Parameters and Guidélines were adopted

in 1986. Since 1955, staff has updated them annually to
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